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Presidential Documents

Title 3—

The President

Executive Order 13313 of July 31, 2003

Delegation of Certain Congressional Reporting Functions

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 301 of title 3,
United States Code, it is hereby ordered as follows:

Section 1. The functions of the President of submitting certain recurring
reports to the Congress are assigned as follows:

(a) The Secretary of State shall submit the following reports:

1. Report on Kosovo Peacekeeping, consistent with section 1213 of Public
Law 106-398;

2. Report on Bosnia and U.S. Forces in NATO-Led Stabilization Force
(SFOR), consistent with section 7(b) of Public Law 105-174 and section
1203(a) of Public Law 105-261;

3. Report on Partnership for Peace Developments, consistent with section
514 of Public Law 103-236 (22 U.S.C. 1928 note);

4. Report on U.S. Military Personnel and U.S. Civilian Contractors in
Colombia, consistent with section 3204(f) of Public Law 106-246;

5. Report on Nuclear Nonproliferation, consistent with section 601(a) of
Public Law 95-242, as amended by Public Law 103-236 (22 U.S.C. 3281(a));

6. Report on Resolution of the Cyprus Dispute, consistent with section
620C(c) of Public Law 87-195, as amended by Public Law 95-384 (22
U.S.C. 2373(c));

7. Report on Peacekeeping, consistent with section 4 of Public Law 79—
264, as amended (22 U.S.C. 287b);

8. Report on Proposed Refugee Admissions, consistent with section
207(d)(1) of Public Law 96-212 (8 U.S.C. 1157(d)(1));

9. Report on Continued Compliance With the Provisions of the Jackson-
Vanik Amendment, consistent with sections 402(b) and 409(b) of Public
Law 93-618, as amended (19 U.S.C. 2432(b), 2439(b));

10. Report Regarding Conditions in Burma and U.S. Policy Toward Burma,
consistent with section 570(d) of Public Law 104—208;

11. Report on Tibet Negotiations, consistent with section 613(b) of Public
Law 107-228 (22 U.S.C. 6901 note);

12. Report on Strategy for Meeting Security Needs of Afghanistan, con-
sistent with section 206(c)(2) of Public Law 107-327 (22 U.S.C. 7536(c)(2));

13. Report on Proliferation of Missiles and Essential Components of Nu-
clear, Biological, Chemical, and Radiological Weapons, consistent with sec-
tion 1308(a) of Public Law 107-228 (50 U.S.C. 2368(a));

14. Report on the National Emergency With Respect to Proliferation of
Weapons of Mass Destruction, Executive Order 12938, consistent with section
204(c) of the International Emergency Economic Powers Act, 50 U.S.C.
1703(c), and section 401(c) of the National Emergencies Act, 50 U.S.C.
1641(c);

15. Report on Adherence to and Compliance With Arms Control Agree-
ments and Nonproliferation Agreements and Commitments, consistent with
section 403 of Public Law 87—-297, as amended (22 U.S.C. 2593a);
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16. Report on Chemical Weapons Convention Inspections, consistent with
section 309 of the Chemical Weapons Convention Implementation Act of
1998 (22 U.S.C. 6728);

17. Report on U.S. Participation in the United Nations, consistent with
section 4 of Public Law 79-264, as amended (22 U.S.C. 287b); and

18. Report on Russian Proliferation to Iran and Other Countries of Prolifera-
tion Concern, consistent with section 1206 of Public Law 107-314 (22 U.S.C.
5952 note).

(b) The Secretary of the Treasury shall submit the following reports:

1. Report on the National Emergency With Respect to Libya, Executive
Order 12543, consistent with section 401(c) of the National Emergencies
Act, 50 U.S.C. 1641(c), and section 204(c) of the International Emergency
Economic Powers Act, 50 U.S.C. 1703(c);

2. Report on the National Emergency With Respect to the Western Balkans,
Executive Order 13219, consistent with section 401(c) of the National Emer-
gencies Act, 50 U.S.C. 1641(c), and section 204(c) of the International Emer-
gency Economic Powers Act, 50 U.S.C. 1703(c);

3. Report on the National Emergency With Respect to the Risk of Nuclear
Proliferation Relating to the Disposition of Highly Enriched Uranium Ex-
tracted from Nuclear Weapons of the Government of the Russian Federation,
Executive Order 13159, consistent with section 401(c) of the National Emer-
gencies Act, 50 U.S.C. 1641(c), and section 204(c) of the International Emer-
gency Economic Powers Act, 50 U.S.C. 1703(c);

4. Report on the National Emergency With Respect to Burma, Executive
Order 13047, consistent with section 401(c) of the National Emergencies
Act, 50 U.S.C. 1641(c), and section 204(c) of the International Emergency
Economic Powers Act, 50 U.S.C. 1703(c);

5. Report on the National Emergency With Respect to Middle East Ter-
rorism, Executive Order 12947, consistent with section 401(c) of the National
Emergencies Act, 50 U.S.C. 1641(c), and section 204(c) of the International
Emergency Economic Powers Act, 50 U.S.C. 1703(c);

6. Report on the National Emergency With Respect to the 1979 Iranian
Emergency and Assets Blocking, Executive Order 12170, consistent with
section 401(c) of the National Emergencies Act, 50 U.S.C. 1641(c), and
section 204(c) of the International Emergency Economic Powers Act, 50
U.S.C. 1703(c);

7. Report on the National Emergency With Respect to Iranian Petroleum
Resources, Executive Order 12957, consistent with section 401(c) of the
National Emergencies Act, 50 U.S.C. 1641(c), and section 204(c) of the
International Emergency Economic Powers Act, 50 U.S.C. 1703(c);

8. Report on the National Emergency With Respect to Significant Narcotics
Traffickers Centered in Colombia, Executive Order 12978, consistent with
section 401(c) of the National Emergencies Act, 50 U.S.C. 1641(c), and
section 204(c) of the International Emergency Economic Powers Act, 50
U.S.C. 1703(c);

9. Report on the National Emergency With Respect to Persons Who Commit,
Threaten to Commit, or Support Terrorism, Executive Order 13224, consistent
with section 401(c) of the National Emergencies Act, 50 U.S.C. 1641(c),
and section 204(c) of the International Emergency Economic Powers Act,
50 U.S.C. 1703(c);

10. Report on the National Emergency With Respect to Sierra Leone and
Liberia, Executive Order 13194, consistent with section 401(c) of the National
Emergencies Act, 50 U.S.C. 1641(c), and section 204(c) of the International
Emergency Economic Powers Act, 50 U.S.C. 1703(c);

11. Report on the National Emergency With Respect to Sudan, Executive
Order 13067, consistent with section 401(c) of the National Emergencies
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Act, 50 U.S.C. 1641(c), and section 204(c) of the International Emergency
Economic Powers Act, 50 U.S.C. 1703(c);

12. Report on the National Emergency With Respect to Iraq, Executive
Order 12722, consistent with section 401(c) of the National Emergencies
Act, 50 U.S.C. 1641(c), and section 204(c) of the International Emergency
Economic Powers Act, 50 U.S.C. 1703(c);

13. Report on the National Emergency With Respect to the Development
Fund for Iraq, Executive Order 13303, consistent with section 401(c) of
the National Emergencies Act, 50 U.S.C. 1641(c), and section 204(c) of
the International Emergency Economic Powers Act, 50 U.S.C. 1703(c);

14. Classified Report on the Status of Sanctions Imposed on Significant
Foreign Narcotics Traffickers, consistent with section 804(d) of Public Law
106-120 (21 U.S.C. 1903(d));

15. Report on Telecommunications Payments Made to Cuba Pursuant to
Department of the Treasury Specific Licenses, consistent with section
1705(e)(6) of Public Law 102-484, as amended by Public Law 104-114
(22 U.S.C. 6004(e)(6));

16. Report on the National Emergency With Respect to Persons Under-
mining Democratic Processes or Institutions in Zimbabwe, Executive Order
13288, consistent with section 401(c) of the National Emergencies Act, 50
U.S.C. 1641(c), and section 204(c) of the International Emergency Economic
Powers Act, 50 U.S.C. 1703(c); and

17. Report on International Debt Relief, consistent with section 1000(a)(5)
of Public Law 106-113.

(c) The Secretary of Defense shall submit the following reports:

1. Report on Kosovo Benchmarks, consistent with section 1212(c) of Public
Law 106-398; and

2. Report on the National Emergency With Respect to Terrorist Attacks
on the United States, Proclamation 7463 of September 14, 2001, consistent
with section 401(c) of the National Emergencies Act, 50 U.S.C. 1641(c),
and section 204(c) of the International Emergency Economic Powers Act,
50 U.S.C. 1703(c).

(d) The Secretary of Commerce shall submit the Report on the National
Emergency Caused by the Lapse of the Export Administration Act of 1979,
Executive Order 13222, consistent with section 401(c) of the National Emer-
gencies Act, 50 U.S.C. 1641(c), and section 204(c) of the International Emer-
gency Economic Powers Act, 50 U.S.C. 1703(c).

(e) The Director of Central Intelligence shall submit the following reports:

1. Report on Foreign Economic Collection and Industrial Espionage, con-
sistent with section 809(b) of Public Law 103-359 (50 U.S.C. App. 2170(b));
and

2. Reports on Commerce With, and Assistance to, Cuba from Other Foreign
Countries, consistent with section 108(a) of Public Law 104-114 (22 U.S.C.
6038(a)).

(f) The Director of National Drug Control Policy shall submit the Report
on Support for Plan Colombia, consistent with section 3204(e) of Public
Law 106-246.

Sec. 2. Reports to the Congress described in certain Senate resolutions shall
be submitted as follows:

(a) The Secretary of State shall submit the following reports:

1. Report on the Inter-American Convention Against Corruption, consistent
with the Resolution of Advice and Consent to Ratification of the Inter-
American Convention Against Corruption adopted by the Senate on July
27, 2000;

2. Report on Compliance With the Treaty on Conventional Armed Forces
in Europe, consistent with Condition 5(C) of the Resolution of Advice and
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Consent to Ratification of the Document Agreed Among the States Parties
to the Treaty on Conventional Armed Forces in Europe of November 19,
1990;

3. Report on Chemical Weapons Convention Compliance, consistent with
Condition 10(C) of the Resolution of Advice and Consent to the Chemical
Weapons Convention adopted by the Senate on April 24, 1997; and

4. Report on Moscow Treaty Implementation, consistent with section 2(2)
of the Resolution of Advice and Consent to Ratification of the Treaty on
Strategic Offensive Reductions of May 24, 2002.

(b) The Secretary of Commerce shall submit the Report on the Status
of the World Intellectual Property Organization Copyright Treaty and the
Performance and Phonograms Treaty, consistent with the Senate’s resolution
of ratification of October 21, 1998.

(c) The Secretary of Defense shall submit the Report on Moscow Treaty

Implementation, consistent with section 2(1) of the Resolution of Advice
and Consent to Ratification of the Treaty on Strategic Offensive Reductions
of May 24, 2002.
Sec. 3. In carrying out sections 1 and 2 of this order, officers of the United
States shall ensure that all actions taken by them are consistent with the
President’s constitutional authority to: (a) conduct the foreign affairs of
the United States; (b) withhold information the disclosure of which could
impair the foreign relations, the national security, the deliberative processes
of the Executive, or the performance of the Executive’s constitutional duties;
(c) recommend for congressional consideration such measures as the Presi-
dent may judge necessary and expedient; and (d) supervise the unitary
executive branch.

Sec. 4. Nothing in this order shall be construed to impair or otherwise
affect the functions of the Director of the Office of Management and Budget
relating to budget, administrative, or legislative proposals.

Sec. 5. This order is intended only to improve the internal management
of the executive branch and is not intended to, and does not, create any
right or benefit, substantive or procedural, enforceable at law or in equity
by a party against the United States, its departments, agencies, entities,
officers, employees or agents, or any other person.

~ ]

THE WHITE HOUSE,
July 31, 2003.
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DEPARTMENT OF AGRICULTURE
Rural Utilities Service

7 CFR Part 1778

[0572-AB90]

Emergency and Imminent Community
Water Assistance Grants

AGENCY: Rural Utilities Service, USDA.
ACTION: Direct final rule.

SUMMARY: The Rural Utilities Service
(RUS) is amending its regulation
governing Emergency Community Water
Assistance Grants (ECWAG). This action
is needed to comply with requirements
set forth in the 2002 Farm Bill. The
intended effect is to amend the
regulation so that it allows eligibility for
the program to be extended to situations
where an emergency is considered
imminent.

DATES: This rule will become effective
September 19, 2003, unless we receive
written adverse comments or written
notice of intent to submit adverse
comments on or before September 4,
2003. If we receive such comments or
notice, we will publish a timely
document in the Federal Register
withdrawing the rule. A second public
comment period will not be held.
Parties interested in commenting on this
action should do so at this time.

ADDRESSES: Submit adverse written
comments or notice of intent to submit
adverse comments to F. Lamont Heppe,
Jr., Program Development and
Regulatory Analysis, Rural Utilities
Service, U.S. Department of Agriculture,
1400 Independence Ave., SW., STOP
1522, Room 5168, South Building,
Washington, DC 20250, telephone
number (202) 720-9550 or via facsimile
transmission to (202) 720-4120. RUS
requires a signed original and three
copies of all comments (7 CFR Part
1700). All comments received will be

made available for inspection in room
4034, South Building, Washington, DC,
between 8 a.m. and 4 p.m. (7 CFR part
1.27(b)). Comments regarding the
information and recordkeeping
requirement must be received by
October 6, 2003.

FOR FURTHER INFORMATION CONTACT:
Robin Pulkkinen, Loan Specialist, Water
and Environmental Programs, Rural
Utilities Service, Room 2229 South
Building, Stop 1570, 1400
Independence Ave. SW., Washington,
DC 20250-1570. Telephone: (202) 720—
9636, FAX: (202) 690—0649, E-mail:
rpulkkin@rus.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866 and,
therefore, has not been reviewed by the
Office of Management and Budget
(OMB).

Executive Order 12988

This proposed rule has been reviewed
in accordance with Executive Order
12988, Civil Justice Reform. RUS has
determined that this proposed rule
meets the applicable standards provided
in section 3 of the Executive Order. In
addition, all State and local laws and
regulations that are in conflict with this
rule will be pre-empted; no retroactive
effect will be given to the rule; and in
accordance with section 212(e) of the
Department of Agriculture
Reorganization Act of 1994 (7 U.S.C.
sec. 6912(e)), appeal procedures must be
exhausted before an action against the
Department or its agencies may be
initiated.

Regulatory Flexibility Act Certification

RUS has determined that this rule
will not have a significant economic
impact on a substantial number of small
entities, as defined in the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
The amendments reflect changes needed
to comply with requirements set forth in
the Farm Security and Rural Investment
Act of 2002.

Information Collection and Record
Keeping Requirements

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.

chapter 35), RUS invites comments on
this information collection for which

RUS intends to request approval from
the Office of Management and Budget
(OMB). These requirements have been
approved by emergency clearance under
OMB Control Number 0572-0110.

Comments on this notice must be
received by October 6, 2003.

Comments are invited on (a) whether
the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumption used; (c) ways to enhance
the quality, utility and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments may be sent to F. Lamont
Heppe, Jr., Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, U.S. Department
of Agriculture, 1400 Independence Ave.,
SW., Stop 1522, Room 4034 South
Building, Washington, DC 20250-1522.

Title: Emergency and Imminent
Community Water Assistance Grants.

Type of Request: Reinstatement, with
change, of a previously approved
collection for which approval has
expired.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 1.6 hours per
response.

Respondents: Not-for-profit
institutions; State, Local or Tribal
Government.

Estimated Number of Respondents:
100.

Estimated Number of Responses per
Respondent: 2.5.

Estimated Total Annual Burden on
Respondents: 400 hours.

Copies of this information collection
can be obtained from Michele Brooks,
Program Development and Regulatory
Analysis, at (202) 690-1078.

All responses to this information
collection and recordkeeping notice will
be summarized and included in the
request for OMB approval. All
comments will also become a matter of
public record.
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National Environmental Policy Act
Certification

The Administrator of RUS has
determined that this proposed rule will
not significantly affect the quality of the
human environment as defined by the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.). Therefore,
this action does not require an
environmental impact statement or
assessment.

Catalog of Federal Domestic Assistance

The program described by this
proposed rule is listed in the Catalog of
Federal Domestic Assistance Programs
under number 10.763—Emergency
Community Water Assistance Grants.
This catalog is available on a
subscription basis from the
Superintendent of Documents, the
United States Government Printing
Office, Washington, DC, 20402-9325,
telephone number (202) 512-1800. This
program is subject to the provisions of
Executive Order 12372 which requires
intergovernmental consultation with
State and local officials.

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provision of title IT of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments or the
private sector. Therefore, this rule is not
subject to the requirements of section
202 and 205 of the Unfunded Mandates
Reform Act.

Background

This action amends the existing
regulation for the Emergency
Community Water Assistance Grant
Program to allow grants to be made
before an emergency has actually
occurred.

The ECWAG program was authorized
by the Rural Development Act of 1972.
The grants are made to public bodies,
nonprofit corporations, and Indian
tribes for the purpose of improving rural
living standards and for other purposes
that create safe and affordable drinking
water in rural areas or towns with a
population not exceeding 10,000
inhabitants.

These grants can be made to construct
or improve drinking water facilities
serving the most financially needy
communities. This revision is
undertaken specifically to respond to
requirements of Section 6009 of the
Farm Security and Rural Investment Act
of 2002 (Pub. L. 107-171). (2002 Farm
Bill)

Under the revised regulation, grants
may be made for situations where an
emergency is imminent, but has not yet

occurred. Applicants will be expected to
furnish evidence that an emergency is
expected to occur. The 2002 Farm Bill
also increased the limit for the category
of projects covering repairs and
significant maintenance to $150,000.

List of Subjects in 7 CFR Part 1778

Community development,
Community facilities, Grant programs—
housing and community development,
Loan program—housing and community
development, Reporting and
recordkeeping requirements, Rural
areas, Waste treatment and disposal,
Water supply, Watersheds.

» Therefore, the Rural Utilities Service
revises 7 CFR part 1778 to read as
follows:

PART 1778—EMERGENCY AND
IMMINENT COMMUNITY WATER
ASSISTANCE GRANTS

Sec.

1778.1 General.

1778.2 [Reserved]

1778.3 Objective.

1778.4 Definitions.

1778.5 [Reserved]

1778.6  Eligibility.

1778.7 Project priority.
1778.8 [Reserved]

1778.9 Uses.

1778.10 Restrictions.
1778.11 Maximum grants.
1778.12 [Reserved]
1778.13 Set-aside.
1778.14 Other considerations.

1778.15-1778.20 [Reserved]

1778.21 Application processing.

1778.22 Planning development and
procurement.

1778.23 Grant closing and disbursement of
funds.

1778.24-1778.30

1778.31

1778.32

1778.33

1778.34

1778.35

[Reserved]

Performing development.
[Reserved]

[Reserved]

Grant servicing.

Subsequent grants.

1778.36 [Reserved]

1778.37 Forms, Instructions and Bulletins.
1778.38—1778.99 [Reserved]

1778.100 OMB control number.

Authority: 5 U.S.C. 301; 7 U.S.C. 1989; 16
U.S.C. 1005.

§1778.1 General.

(a) This part outlines policies and
procedures for making Emergency
Community Water Assistance Grants
(ECWAG) authorized under Section
306A of the Consolidated Farm and
Rural Development Act, (7 U.S.C.
1926(a)), as amended. Any processing or
servicing activity conducted pursuant to
this part involving authorized assistance
to Agency employees, members of their
families, known close relatives, or
business or close personal associates, is
subject to the provisions of subpart D of

part 1900 of this title. Applicants for
this assistance are required to identify
any known relationship or association
with an Agency employee.

(b) Agency officials will maintain
liaison with officials of other Federal,
State, regional and local development
agencies to coordinate related programs
to achieve rural development objectives.

(c) Agency officials shall cooperate
with appropriate State agencies in
making grants that support State
strategies for rural area development.

(d) Funds allocated for use in
accordance with this part are also to be
considered for use by Indian tribes
within the State regardless of whether
State development strategies include
Indian reservations within the State’s
boundaries. Indians residing on such
reservations must have an equal
opportunity along with other rural
residents to participate in the benefits of
this program. This includes equal
application of outreach activities of
Field Offices.

(e) Federal statutes provide for
extending the Agency financial
programs without regard to race, color,
religion, sex, national origin, marital
status, age, or physical/mental handicap
(provided the participant possesses the
capacity to enter into legal contracts).

§1778.2 [Reserved]

§1778.3 Objective.

The objective of the ECWAG Program
is to assist the residents of rural areas
that have experienced a significant
decline in quantity or quality of water,
or in which such a decline is considered
imminent, to obtain or maintain
adequate quantities of water that meets
the standards set by the Safe Drinking
Water Act (42 U.S.C. 300f et seq.)
(SDWA).

§1778.4 Definitions.

Acute shortage. An acute shortage is
a situation in which the system either
cannot deliver water at all through its
distribution system or can only deliver
water on a sporadic basis.

Emergency. Occurrence of an incident
such as, but not limited to, a drought;
earthquake; flood; tornado; hurricane;
disease outbreak; or chemical spill,
leakage, or seepage.

Rural areas. Includes any area not in
a city or town with a population in
excess of 10,000 inhabitants, according
to the latest decennial census of the
United States. located in any of the fifty
States, the Commonwealth of Puerto
Rico, the Western Pacific Territories,
Marshall Islands, Federated States of
Micronesia, Republic of Palau, and the
U.S. Virgin Islands.
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Significant decline in quality. A
significant decline in quality of potable
water occurs when the present
community source or delivery system
does not meet, as a result of an
emergency, the current SDWA
requirements. For a private source or
delivery system a significant decline in
quality occurs when the water is no
longer potable as a result of an
emergency. As used in this Subpart, the
term significant decline in quality may
also include a situation where a
significant decline is likely to occur
within one year from the date of the
filing of an application.

Significant decline in quantity. A
significant decline in the quantity is
caused by a disruption of the potable
water supply by an emergency. The
disruption in quantity of water prevents
the present source or delivery system
from supplying potable water needs to
rural residents. This would not include
a decline in excess water capacity. As
used in this Subpart, the term
significant decline in quantity may also
include a situation where a significant
decline is likely to occur within one
year from the date of the filing of an
application.

§1778.5 [Reserved]

§1778.6 Eligibility.

(a) Grants may be made to public
bodies and private nonprofit
corporations serving rural areas. Public
bodies include counties, cities,
townships, incorporated towns and
villages, boroughs, authorities, districts,
and other political subdivisions of a
State. Public bodies also include Indian
tribes on Federal and State reservations
and other Federally recognized Indian
Tribal groups in rural areas.

(b) In the case of grants made to
alleviate a significant decline in
quantity or quality of water available
from the water supplies of rural
residents, the applicant must
demonstrate that the decline occurred
within two years of the date the
application was filed with the Agency.
This would not apply to grants made for
repairs, partial replacement, or
significant maintenance on an
established water system. In situations
involving imminent decline, evidence
must be presented to demonstrate that
the decline is likely to occur within one
year of the date the application is filed
with the Agency.

§1778.7 Project priority.

Paragraph (d) of this section indicates
items and conditions which must be
considered in selecting applications for
further development. When ranking

eligible applications for consideration
for limited funds, Agency officials must
consider the priority items met by each
application and the degree to which
those priorities are met.

(a) Applications. The application and
supporting information submitted with
it will be used to determine the
proposed project’s priority for available
funds.

(b) State Office review. All
applications will be reviewed and
scored for funding priority using RUS
Bulletin 1778-1. Eligible applicants that
cannot be funded should be advised that
funds are not available.

(c) National Office review. Each year
all funding requests will be reviewed by
the National Office beginning 30 days
after funds from the annual
appropriation are made available to the
Agency. Reviews will continue
throughout the fiscal year as long as
funds are available. Projects selected for
funding will be considered based on the
priority criteria and available funds.
Projects must compete on a national
basis for available funds, and the
National Office will allocate funds to
State offices on a project by project
basis.

(d) Selection priorities. The priorities
described below will be used by the
State Program Official to rate
applications and by the Assistant
Administrator of Water and
Environmental Programs to select
projects for funding. Points will be
distributed as indicated in paragraphs
(d)(1) through (d)(5) of this section and
will be considered in selecting projects
for funding. A copy of RUS Bulletins
1778-1 and 1778-2 used to rate
applications, should be placed in the
case file for future reference.

(1) Population. The proposed project
will serve an area with a rural
population:

(i) Not in excess of 1,500—30 points.

(i1) More than 1,500 and not in excess
of 3,000—20 points.

(ii1) More than 3,000 and not in excess
of 5,000—15 points.

(iv) Over 5,000—0 points.

(2) Income. The median household
income of population to be served by
the proposed project is:

(i) Not in excess of 70% of the
statewide nonmetropolitan median
household income—30 points.

(ii) More than 70% and not in excess
of 80% of the statewide
nonmetropolitan median household
income—20 points.

(iii) More than 80% and not in excess
of 90% of the statewide
nonmetropolitan median household
income—10 points.

(iv) Over 90% of the statewide
nonmetropolitan median household
income—oO0 points.

(3) Significant decline. Points will be
assigned for only one of the following
paragraphs when the primary purpose
of the proposed project is to correct a
significant decline that has occurred in
the:

(i) Quantity of water available from
private individually owned wells or
other individual sources of water—30
points; or

(ii) Quantity of water available from
an established system’s source of
water—20 points; or

(iii) Quality of water available from
private individually owned wells or
other individual sources of water—30
points; or

(iv) Quality of water available from an
established system’s source of water—
20 points.

(4) Imminent decline. The proposed
project will attempt to avert an
imminent decline expected to occur
during the one-year period following the
filing of an application—10 points.

(Note: If points were assigned above for
a significant decline, no points will be
awarded for imminent decline.)

(5) Acute shortage. Grants made in
accordance with § 1778.11(b) of this part
to assist an established water system
remedy an acute shortage of quality
water or correct a significant decline in
the quantity or quality of water that is
available—10 points.

(6) Discretionary. In certain cases the
Administrator may assign up to 30
points for items such as geographic
distribution of funds, rural residents
hauling water, severe contamination
levels, etc.

§1778.8 [Reserved]

§1778.9 Uses.

Grant funds may be used for the
following purposes:

(a) Waterline extensions from existing
systems.

(b) Construction of new waterlines.

(c) Repairs to an existing system.

(d) Significant maintenance to an
existing system.

(e) Construction of new wells,
reservoirs, transmission lines, treatment
plants, and other sources of water.

(f) Equipment replacement.

(g) Connection and/or tap fees.

(h) Pay costs that were incurred
within six months of the date an
application was filed with the Agency to
correct an emergency situation that
would have been eligible for funding
under this part.

(i) Any other appropriate purpose
such as legal fees, engineering fees,
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recording costs, environmental impact
analyses, archaeological surveys,
possible salvage or other mitigation
measures, planning, establishing or
acquiring rights associated with
developing sources of, treating, storing,
or distributing water.

(j) Assist rural water systems to
comply with the requirements of the
Federal Water Pollution Control Act (33
U.S.C. 1251 et seq.) (FWPCA) or the
SDWA when such failure to comply is
directly related to a recent decline in
quality of potable water. This would not
apply to changes in the requirements of
FWPCA or SDWA.

(k) Provide potable water to
communities through means other than
those covered above for not to exceed
120 days when a more permanent
solution is not feasible in a shorter time
frame.

§1778.10 Restrictions.

(a) Grant funds may not be used to:

(1) Assist any city or town with a
population in excess of 10,000
inhabitants according to the most recent
decennial census of the United States.
Facilities financed by RUS may be
located in non-rural areas. However,
loan and grant funds may be used to
finance only that portion of the facility
serving rural areas, regardless of facility
location.

(2) Assist a rural area that has a
median household income in excess of
the statewide nonmetropolitan median
household income according to the most
recent decennial census of the United
States.

(3) Finance facilities which are not
modest in size, design, cost, and are not
directly related to correcting the potable
water quantity or quality problem.

(4) Pay loan or grant finder’s fees.

(5) Pay any annual recurring costs that
are considered to be operational
expenses.

(6) Pay rental for the use of equipment
or machinery owned by the rural
community.

(7) Purchase existing systems.

(8) Refinance existing indebtedness,
except for short-term debt incurred in
accordance with §1778.9(h).

(9) Make reimbursement for projects
developed with other grant funds.

(10) Finance facilities that are not for
public use.

(b) Nothing in paragraph (a)(1) of this
section shall preclude rural areas from
submitting joint proposals for assistance
under this part. Each entity applying for
financial assistance under this part to
fund their share of a joint project will
be considered individually.

§1778.11 Maximum grants.

(a) Grants not to exceed $500,000 may
be made to alleviate a significant
decline in quantity or quality of water
available to a rural area that occurred
within two years of filing an application
with the Agency, or to attempt to avoid
a significant decline that is expected to
occur during the twelve month period
following the filing of an application.

(b) Grants made for repairs, partial
replacement, or significant maintenance
on an established system to remedy an
acute shortage or significant decline in
the quality or quantity of potable water,
or an anticipated acute shortage or
significant decline, cannot exceed
$150,000.

(c) Grants under this part, subject to
paragraphs (a) and (b) of this section,
shall be made for 100 percent of eligible
project costs.

§1778.12 [Reserved]

§1778.13 Set-aside.

(a) At least 70 percent of all grants
made under this grant program shall be
for projects funded in accordance with
§1778.11(a).

(b) At least 50 percent of the funds
appropriated for this grant program
shall be allocated to rural areas with
populations not in excess of 3,000
inhabitants according to the most recent
decennial census of the United States.

§1778.14 Other considerations.

(a) Civil rights compliance
requirements. All grants made under
this part are subject to Title VI of the
Civil Rights Act of 1964 (42 U.S.C.
2000d et seq.) as outlined in subpart E
of part 1901 of this title.

(b) Environmental requirements. All
projects must have appropriate
environmental reviews in accordance
with RUS requirements.

(c) Uniform Relocation and Real
Property Acquisition Policies Act (42
U.S.C. 4601 et seq.). All projects must
comply with the requirements set forth
in 7 CFR Part 21.

(d) Flood and mudslide hazard area
precautions. If the project is located in
a flood or mudslide area, then flood or
mudslide insurance must be provided as
required in subpart A of part 1806 of
this title (RD Instruction 426.2).

(e) Governmentwide debarment and
suspension (nonprocurement) and
requirements for drug-free work place.
All projects must comply with the
requirements set forth in the U.S.
Department of Agriculture regulations 7
CFR part 3017 and RD Instruction 1940-
M.

(f) Intergovernmental review. All
projects funded under this part are

subject to Executive Order 12372 (3
CFR, 1983 Comp., p. 197), which
requires intergovernmental consultation
with State and local officials. These
requirements are set forth in U.S.
Department of Agriculture regulations 7
CFR part 3015, Subpart V, and RD
Instruction 1940-].

§81778.15—1778.20 [Reserved]

§1778.21 Application processing.

(a) The material submitted with the
application should include the
Preliminary Engineering Report,
population and median household
income of the area to be served,
description of project, and nature of
emergency that caused the problem(s)
being addressed by the project. The
documentation must clearly show that
the applicant has had a significant
decline in the quantity or quality of
potable water or an acute shortage of
potable water, or that such a decline or
shortage is imminent, and that the
proposed project will eliminate or
alleviate the problem. For projects to be
funded in accordance with §1778.11 (a),
evidence must be furnished that a
significant decline in quantity or quality
occurred within two years before filing
the application with the Agency, or is
expected to occur within one year after
filing the application.

(b) When favorable action will not be
taken on an application, the applicant
will be notified in writing by the State
Program Official of the reasons why the
request was not favorably considered.
Notification to the applicant will state
that a review of this decision by the
Agency may be requested by the
applicant in accordance with 7 CFR part
11.

§1778.22 Planning development and
procurement.

Planning development and
procurement for grants made under this
part will be in accordance with subpart
C of Part 1780 of this chapter. A
certification should be obtained from
the State agency or the Environmental
Protection Agency if the State does not
have primacy, stating that the proposed
improvements will be in compliance
with requirements of the SDWA.

§1778.23 Grant closing and disbursement
of funds.

(a) Grants will be closed in
accordance with § 1780.45 of part 1780
of this chapter.

(b) RUS Bulletin 1780-12, “Water or
Waste Grant Agreement,” will be
executed by all applicants.

(c) The Agency’s policy is not to
disburse grant funds from the Treasury
until they are actually needed by the
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applicant. Grant funds will be disbursed
by using multiple advances.

8§81778.24-1778.30 [Reserved]

§1778.31 Performing development.

(a) Applicable provisions of subpart C
of part 1780 of this chapter will be
followed in performing development for
grants made under this part.

(b) After filing an application in
accordance with §1778.21 and when
immediate action is necessary, the State
Program Official may concur in an
applicant’s request to proceed with
construction before funds are obligated
provided the RUS environmental
requirements are complied with. The
applicant must be advised in writing
that:

(1) Any authorization to proceed or
any concurrence in bid awards, contract
concurrence, or other project
development activity, is not a
commitment by the Agency to provide
grant funds under this part.

(2) The Agency is not liable for any
debt incurred by the applicant in the
event that funds are not provided under
this part.

§1778.32-33 [Reserved]

§1778.34 Grant servicing.

(a) Grants will be serviced in
accordance with § 1951.215 of subpart E
of part 1951 of this title and subpart O
of part 1951 of this title.

(b) The grantee will provide an audit
report in accordance with § 1780.47 of
part 1780 of this chapter.

§1778.35 Subsequent grants.
Subsequent grants will be processed
in accordance with the requirements set

forth in this part. The initial and
subsequent grants made to complete a
previously approved project must
comply with the maximum grant
requirements set forth in §1778.11.

§1778.36 [Reserved]

§1778.37 Forms, Instructions and
Bulletins.

Bulletins, instructions and forms
referenced are for use in administering
grants made under this part and are
available from any USDA/Rural
Development office or the Rural Utilities
Service, United States Department of
Agriculture, Washington, DC 20250—
1500.

§81778.38-1778.99 [Reserved]

§1778.100 OMB control number.

The information collection
requirements contained in this part have
been approved by the Office of
Management and Budget and assigned
OMB control number 0572-0110.

Dated: July 3, 2003.
Hilda Gay Legg,
Administrator, Rural Utilities Service.
[FR Doc. 03—-19696 Filed 8—4—03; 8:45 am)]
BILLING CODE 3410-15-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Parts 1, 301 and 602
[TD 9082]
RIN 1545-AY24

Revision of Income Tax Regulations
Under Sections 897, 1445, and 6109 To
Require Use of Taxpayer ldentifying
Numbers on Submissions Under the
Section 897 and 1445 Regulations

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains final
and temporary regulations to require the
use of taxpayer identifying numbers on
submissions under sections 897 and
1445. The regulations are necessary to
properly identify foreign taxpayers for
which submissions are made for the
reduction or elimination of tax under
sections 897 and 1445. The regulations
also address certain additional issues
under section 1445.

DATES: Effective Date: These regulations
are effective August 5, 2003.
Applicability Date: For dates of
applicability, see §§1.897-3(h), 1.897—
5(e), 1.1445-1(h), 1.1445-2(b)(2)(iii),
1.1445-2(d)(2)(iv), 1.1445-2(e), 1.1445—
3(h), 1.1445-5(b)(8)(iii), 1.1445-5(h),
and 1.1445-6(h).
FOR FURTHER INFORMATION CONTACT:
Robert W. Lorence, Jr. (202) 622—3860
(not a toll-free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collections of information
contained in these final regulations have
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507) under
control number 1545-1797. The
collection of information in these final
regulations are in §§ 1.1445-2(d)(2) and
1.1445-3. These collections of
information are required to notify the
IRS of dispositions of U.S. real property
interests by foreign persons that
otherwise are subject to taxation under
section 897 and the collection of a
withholding tax under section 1445.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number
assigned by the Office of Management
and Budget.

The estimated annual burden per
respondent varies from 3 to 5 hours,
depending on individual circumstances,
with an estimated average of 4 hours.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer,
W:CAR:MP:T:T:SP, Washington, DC
20224, and to the Office of Management
and Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503.

Books or records relating to these
collections of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains amendments
to 26 CFR parts 1 and 301. On July 26,
2002, a notice of proposed rule-making
(REG-106876—00), relating to the use of
taxpayer identifying numbers on
submissions under sections 897 and
1445 of the Internal Revenue Code
(Code), was published in the Federal
Register (67 FR 48823). No public
hearing was requested or held. Written
comments responding to the notice of
proposed rule-making were received.
After consideration of the comments,
the proposed regulations are adopted as
amended by this Treasury decision. The
revisions are discussed below.

Summary of Public Comments and
Explanation of Revisions

A. Use of Taxpayer Identifying Number

This document contains final
regulations under sections 897, 1445,
and 6109 that require foreign transferors
of U.S. real property interests (and
transferees where applicable) to provide
their taxpayer identifying numbers
(TINs) on withholding tax returns,
applications for withholding
certificates, and other notices and
elections under sections 897 and 1445
and the regulations thereunder. TINs are
required so that the IRS can identify
foreign taxpayers and more easily match
applications, withholding tax returns,
notices, and elections with the
transferors’ income tax returns.
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Applications for withholding
certificates, and other notices and
elections under section 897 and 1445
will be considered incomplete and
generally will not be processed by the
IRS unless the TIN of the transferor is
provided. Amounts withheld under
section 1445 must still be reported and
paid to the IRS on withholding tax
returns (Form 8288, “U.S. Withholding
Tax Return for Dispositions by Foreign
Persons of U.S. Real Property Interests”,
and Form 8288-A, ““Statement of
Withholding on Dispositions by Foreign
Persons of U.S. Real Property Interests”)
if the appropriate TINs are not provided.
The final regulations provide that
although such amounts have been paid,
if the transferor’s TIN is not included,

a receipt (Form 8288—A) for withholding
tax paid to the Service will not be
stamped to show receipt and will not be
mailed to the transferor.

In many cases, the foreign taxpayer
will already have a TIN, because the
taxpayer will have already filed a U.S.
tax return. If the taxpayer does not
already have a TIN, the TIN requirement
under the regulations merely accelerates
the time to obtain a TIN, because the
foreign taxpayer must have a TIN to file
its U.S. income tax return for the year
of the disposition of the U.S. real
property interest. In the case of foreign
entities (such as foreign corporations)
that are required to have employee
identification numbers (EINs), the EINs
can be obtained without delay through
existing procedures.

Commentators have expressed
concern about the time it takes
nonresident alien individuals to obtain
TINs and how it could effect the timing
of transactions. The IRS is aware of this
concern and is exploring approaches for
addressing it. For example, the IRS is
considering implementing a program in
which applications for withholding
certificates will be processed in
conjunction with applications for TINs.
The need to obtain a TIN generally
should not delay the time it takes to get
a withholding certificate under
§ 1.1445-3. In addition, the portion of
these regulations that imposes a
requirement concerning TINs, will not
be applicable until 90 days after the date
of publication in the Federal Register in
order to permit taxpayers that currently
own real property additional time to
obtain a TIN, if necessary.

B. Section 1031 Like-Kind Exchanges

Section 1031(a) provides for the
nonrecognition of gain or loss on the
exchange of like-kind property which is
held for productive use in a trade or
business or held for investment. Section
1031(a)(3) provides for the exchange of

like-kind property in deferred
exchanges, where the taxpayer has 45
days after it relinquishes the property to
the transferee to identify replacement
property and the transferee has until the
earlier of 180 days or the due date of the
tax return for the year of transfer to
deliver such property to the transferor.
Notices of nonrecognition under
§ 1.1445-2(d) are limited to exchanges
(including section 1031 exchanges) that
qualify for nonrecognition treatment in
their entirety (thus, a notice of
nonrecognition may not be used if the
transferor receives money or other
property, i.e., boot). Consistent with the
proposed regulations, these final
regulations provide that in the case of a
simultaneous exchange of like-kind U.S.
real property interests (where there is no
boot), the foreign transferor can provide
a notice of nonrecognition under
§1.1445-2(d)(2) to the transferee, and
the transferee can rely on such notice,
because the like-kind exchange will be
fully completed on the day of the
exchange. In the case of a deferred like-
kind exchange of U.S. real property
interests, the transferee cannot rely on a
notice of nonrecognition, because the
transferee cannot be assured that the
exchange will qualify for
nonrecognition treatment under section
1031 (e.g., that the property to be
received by the foreign transferor will be
identified within the 45-day period
required under section 1031(a)), or even
if the exchange qualifies under section
1031, that the foreign transferor will not
receive boot in the transaction.
Although a notice of nonrecognition is
not available in a deferred like-kind
exchange, the transferee may withhold a
reduced amount based on a claim of
nonrecognition upon receipt of a
withholding certificate pursuant to the
procedures of § 1.1445-3.
Commentators have proposed that
using a notice of nonrecognition for
deferred like-kind exchanges should be
permitted if a “claim of intent” to
engage in an exchange qualifying for
nonrecognition under section 1031 is
provided. The IRS continues to believe
that notices of nonrecognition are
inappropriate for deferred like-kind
exchanges. In a deferred like-kind
exchange, until the replacement
property has been identified and a
contract for its purchase is executed, the
transferor does not know with certainty
that the exchange will qualify for
nonrecognition under section 1031.
Moreover, it is uncertain whether boot
will be received in the exchange if the
replacement property is not identified at
the time the relinquished property is
transferred to the transferee.
Accordingly, the regulations do not

permit a notice of nonrecognition in the
case of a deferred like-kind exchange
and require the taxpayer to obtain a
withholding certificate.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
has also been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations. These regulations
impose no new collection of
information on small entities; therefore,
a Regulatory Flexibility Analysis under
the Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
section 7805(f) of the Code, the
proposed regulations preceding these
regulations were submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Robert W. Lorence, Jr.,
Office of Associate Chief Counsel
(International). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting, and
recordkeeping requirements.

26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

= Accordingly, 26 CFR parts 1, 301 and
602 are amended as follows:

PART 1—INCOME TAXES
» 1. The authority for part 1 continues to

read in part as follows:
Authority: 26 U.S.C. 7805 * * *

§1.897-1 [Amended]

» 2.In § 1.897-1, paragraph (p), the first
sentence is amended by adding the
language ““or the identification number
assigned by the Internal Revenue Service
(see § 301.6109-1 of this chapter)”
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immediately after the language “United
States social security number”’.

§1.897-2

[Amended]

= 3. Section 1.897-2 is amended as

follows:

» For each of the paragraphs listed in the
first column, remove the language in the
second column and add in its place the
language in the third column:

Paragraphs

Remove

Add

@@)M)(®B)

(9)(1)(i), fourth sentence of concluding text im-
mediately following paragraph (g)(1)(i)(B).
(9)(1)(iii) heading
(9)(L)(iii)(A), first, fourth, and last sentences
(9)(1)(iii)(A), third sentence

(9)(2)(iii)(B) heading
(9)(1)(iii)(B) introductory text ....
(9)(1)(iii)(B) concluding text immediately fol-
lowing (g)(1)(ii)(B)(2)-
(9)(1)(iii)(C) both places it appears
(9)(2)(iii)(D) heading
(9)(A)(ii) (D)
(@@)()(B)
(9)(2)(iii) heading
(9)(2)(iii)(A), first, fourth, and fifth sentence
(both places it appears).
(9)(2)(iii)(A), third sentence

(9)(2)(iii)(B) heading
(9)(2)(iii)(B) introductory text
(9)(2)(iii)(B) concluding text immediately fol-
lowing (g)(2)(ii)(B)(2).
(9)(2)(iii)(C), first and second sentences
(9)(2)(iii)(D) heading
(9)(2)(iii)(D)
(9)(2)(iv), fourth sentence
(h)(2)(v), third sentence

(h)(4)(ii), first sentence

Director, Foreign Operations District (“Direc-
tor”).

DIr€CLOr ...veiiiiiiii it

Director

(D] =T (o] PP TR

Director, Foreign Operations District; 1325 K
St. NW; Washington, DC 20225.

()1 (=T (o) oSSR
Director ....
Director

Director
Director ....
Director ....
Director ....
Director ....
Director

Director, Foreign Operations District; 1325 K
St. NW.; Washington, DC 20225.

()1 (=T (o) oSSR
Director ....
Director

DIFECIOT ...

Director ...

Director ....

Director ..... .

Assistant Commissioner (International), Direc-
tor, Office of Compliance, OP:l:C:E:666,
950 L’Enfant Plaza South, SW., COMSAT
Building, Washington, D.C. 20024.

Assistant Commissioner (International), Direc-
tor, Office of Compliance, OP:l:C:E:6686,
950 L’Enfant Plaza South, SW., COMSAT
Building, Washington, D.C. 20024.

Commissioner, Small Business/Self Employed
Division (SB/SE).
Commissioner.

Commissioner.

Commissioner.

Commissioner, Small Business/Self Employed
Division (SB/SE); S C3-413 NCFB, 500
Ellin Road, Lanham, MD 20706.

Commissioner’s.

Commissioner.

Commissioner.

Commissioner.
Commissioner.
Commissioner.
Commissioner.
Commissioner.
Commissioner.

Commissioner, Small Business/Self Employed
Division (SB/SE); S C3-413 NCFB, 500
Ellin Road, Lanham, MD 20706.

Commissioner’s.

Commissioner.

Commissioner.

Commissioner.

Commissioner.

Commissioner.

Commissioner.

Director, Philadelphia Service Center, P.O.
Box 21086, Drop Point 8731, FIRPTA Unit,
Philadelphia, PA 19114-0586.

Director, Philadelphia Service Center, P.O.
Box 21086, Drop Point 8731, FIRPTA Unit,
Philadelphia, PA 19114-0586.

4. Section 1.897-3 is amended as .
follows:

1. For each of the paragraphs listed in

the first column, remove the language in

the second column and add in its place
the language in the third column:

Paragraphs

Remove

Add

(c), introductory text

(c)(1), introductory text, last sen-
tence.

(d)(1), fourth sentence

(d)(2)(i), penultimate sentence

(1), second sentence

(H(2), fifth sentence
(9)(1), second sentence

Director of the Foreign Operations District, 1325 K
St., NW, Washington, DC 20225.

which must set forth ...,

Foreign Operations DiStrict .........ccccoeceveiiiieesiiineennnns

Director, Foreign Operations District ..........cc..ccceeeee

Director, Foreign Operations District, 1325 K St.,
NW., Washington, DC 20225.

Foreign Operations DIStriCt .........ccccoocveeiiiiieeniiiieennns
Director of the Foreign Operations District

Director, Philadelphia Service Center, P.O. Box
21086, Drop Point 8731, FIRPTA Unit, Philadel-
phia, PA 19114-0586.

which must contain all the following information.

Philadelphia Service Center.

U.S. Treasury.

Director, Philadelphia Service Center, P.O. Box
21086, Drop Point 8731, FIRPTA Unit, Philadel-
phia, PA 19114-0586.

Philadelphia Service Center

Director, Philadelphia Service Center.

= 2. In paragraph (c)(1)(i), remove the
parenthetical “(if any)” after the words

“identifying number”.

to be treated as a domestic corporation
under section 897(i).
* * * * *

m 3. Paragraph (h) is added to read as

follows:

(h) Effective date. The requirement in
paragraph (c)(1)(i) of this section that

§1.897-3 Election by foreign corporation

the statement making the section 897(i)
election contain the identifying number
of the foreign corporation (in all cases)
is applicable November 3, 2003.

= 5. Section 1.897-5 is added to read as
follows:
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§1.897-5 Corporate distributions.

(a) through (d)(1)(iii)(E) [Reserved].
For further guidance, see § 1.897-5T/(a)
through (d)(1)(iii)(E).

(d)(1)(iii)(F) Identification by name
and address of the distributee or
transferee, including the distributee’s or
transferee’s taxpayer identification
number;

(d)(1)(iii)(G) through (d)(4) [Reserved].
For further guidance, see § 1.897—
5T(d)(1)(iii)(G) through (d)(4).

(e) Effective date. This section is
applicable to transfers and distributions
after November 3, 2003.
= 6.In §1.897-5T, paragraph

(d)(1)(iii)(F) is revised to read as follows:

§1.897-5T Corporate distributions
(temporary).
* * * * *

(d) * * % (1) * * *

(111) * % %

(F) [Reserved]. For further guidance,
see §1.897-5(d)(1)(iii)(F).

* * * * *

§1.897-6T [Amended]

m 7. Section 1.897—-6T is amended as
follows:

= 1. In paragraph (a)(2), second sentence,
the language “‘, 1034 is removed.

m 2. Paragraph (a)(5) (including the
undesignated paragraph at the end) is
removed and reserved.

» 3. Paragraph (a)(7), Example 2 and
Example 3 are removed and reserved.

m 8. Section 1.1445-1 is amended as
follows:

= 1. In paragraph (c)(1), second sentence,
remove the language “filed with the
Internal Revenue Service Center,
Philadelphia, PA 19255” and add in its
place the language “filed at the location
as provided in the instructions to Forms
8288 and 8288—-A".

= 2. In paragraph (c)(1), two sentences
are added at the end.

= 3. In paragraph (c)(2)(i)(B), second
sentence, remove the phrase “, if any,”
after the words “taxpayer identification
number”.

= 4. In paragraphs (d)(1)(i) and (d)(1)(ii),
remove the parenthetical “(if any)” after
the words ““identifying number”.

» 5. In paragraphs (d)(2)(i), (d)(2)(iv)(B),
and (d)(2)(vi)(B), remove the
parenthetical “(if any)” after the words
“identifying number”.

» 6. In paragraph (f)(2), the first sentence
is revised, and a sentence is added after
the first sentence.

» 7. In paragraph (f)(3)(i), the last
sentence is revised.

= 8. Paragraphs (g)(9) and (g)(10) are
revised.

= 9. Paragraph (h) is added.

» The additions and revisions read as
follows:

§1.1445-1 Withholding on dispositions of
U.S. real property interests by foreign
persons: In general.

* * * * *

(C] * x %

(1) * * * Forms 8288 and 8288—A are
required to include the identifying
numbers of both the transferor and the
transferee, as provided in paragraph (d)
of this section. If any identifying
number as required by such forms is not
provided, the transferee must still report
and pay over any tax withheld on Form
8288, although the transferor cannot
obtain a credit or refund of tax on the
basis of a Form 8288-A that does not
include the transferor’s identifying
number (see paragraph (f)(2) of this

section).
* * * * *

(f)* * %

(2) * * * A stamped copy of Form
8288—A will be provided to the
transferor by the Service (under
paragraph (c) of this section) if the Form
8288—A is complete, including the
transferor’s identifying number. Except
as provided in paragraph (f)(3) of this
section, a stamped copy of Form 8288—
A must be attached to the transferor’s
return to establish the amount withheld
that is available as a credit. * * *

(3) * % %

(i) * * * Such a transferor must
attach to its return a statement which
supplies all of the information required
by § 1.1445-1(d), including the
transferor’s identifying number.

* % %

(9) Identifying number. Pursuant to
§1.897-1(p), an individual’s identifying
number is the social security number or
the identification number assigned by
the Internal Revenue Service (see
§301.6109-1 of this chapter). The
identifying number of any other person
is its United States employer
identification number.

(10) Address of the Director,
Philadelphia Service Center. Any
written communication directed to the
Director, Philadelphia Service Center is
to be addressed as follows: P.O. Box
21086, Drop Point 8731, FIRPTA Unit,
Philadelphia, PA 19114-0586.

(h) Effective date for taxpayer
identification numbers. The
requirement in paragraphs (c)(2)(i)(B),
(d)(1)() and (ii), (d)(2)(), (d)(2)(iv)(B),
and (d)(2)(vi)(B) of this section that
taxpayer identification numbers be
provided (in all cases) is applicable for
dispositions of U.S. real property
interests occurring after November 3,
2003.

m 9. Section 1.1445-2 is amended as
follows:

» 1. Paragraph (b)(2)(iii) is redesignated
as paragraph (b)(2)(iv), and new
paragraph (b)(2)(iii) is added.
= 2. Newly designated paragraph
(b)(2)(iv)(B) is revised.
= 3. In paragraph (d)(2)(i)(B), the
language ““Assistant Commissioner
(International)” is removed, and
“Director, Philadelphia Service Center”
is added in its place, and the
parenthetical “(if any),” is removed after
the words “identifying number”.
» 4. Paragraphs (d)(2)(iii) and (d)(2)(iv)
are added immediately following the
concluding text following paragraph
(d)(2)(ii)(B).
= 5. In paragraphs (d)(3)(iii)(A)(2) and
(d)(3)(iii)(A)(3), the parenthetical “(if
any)” is removed after the words
“identifying number”.

6. Paragraph (e) is added.

The revision and additions read as
follows:

§1.1445-2 Situations in which withholding
is not required under section 1445(a).
* * * * *
L

m>

(iii) Disregarded entities. A
disregarded entity may not certify that
it is the transferor of a U.S. real property
interest, as the disregarded entity is not
the transferor for U.S. tax purposes,
including sections 897 and 1445.
Rather, the owner of the disregarded
entity is treated as the transferor of
property and must provide a certificate
of non-foreign status to avoid
withholding under section 1445. A
disregarded entity for these purposes
means an entity that is disregarded as an
entity separate from its owner under
§ 301.7701-3 of this chapter, a qualified
REIT subsidiary as defined in section
856(i), or a qualified subchapter S
subsidiary under section 1361(b)(3)(B).
Any domestic entity must include in its
certification of non-foreign status with
respect to the transfer a certification that
it is not a disregarded entity. This
paragraph (b)(2)(iii) and the sample
certification provided in paragraph
(b)(2)(iv)(B) of this section (to the extent
it addresses disregarded entities) is
applicable for dispositions occurring
September 4, 2003.

(iv) R

(B) Entity transferor.

“Section 1445 of the Internal Revenue
Code provides that a transferee of a U.S. real
property interest must withhold tax if the
transferor is a foreign person. For U.S. tax
purposes (including section 1445), the owner
of a disregarded entity (which has legal title
to a U.S. real property interest under local
law) will be the transferor of the property and
not the disregarded entity. To inform the
transferee that withholding of tax is not
required upon the disposition of a U.S. real
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property interest by [name of transferor] , the
undersigned hereby certifies the following on
behalf of [name of the transferor]:

1. [Name of transferor] is not a foreign
corporation, foreign partnership, foreign
trust, or foreign estate (as those terms are
defined in the Internal Revenue Code and
Income Tax Regulations);

2. [Name of transferor] is not a disregarded
entity as defined in § 1.1445-2(b)(2)(iii);

3. [Name of transferor]’s U.S. employer
identification number is ___; and

4. [Name of transferor]’s office address is

[Name of transferor] understands that this
certification may be disclosed to the Internal
Revenue Service by transferee and that any
false statement contained herein could be
punished by fine, imprisonment, or both.

Under penalties of perjury I declare that I
have examined this certification and to the
best of my knowledge and belief it is true,
correct, and complete, and I further declare
that I have authority to sign this document
on behalf of [name of transferor].
[Signature(s) and date]

[Title(s)]”
* * * * *
* *x %

@:

(iii) Contents of the notice. No
particular form is required for a
transferor’s notice to a transferee that
the transferor is not required to
recognize gain or loss with respect to a
transfer. The notice must be verified as
true and signed under penalties of
perjury by the transferor, by a
responsible officer in the case of a
corporation, by a general partner in the
case of a partnership, and by a trustee
or equivalent fiduciary in the case of a
trust or estate. The following
information must be set forth in
paragraphs labeled to correspond with
the designation set forth as follows—

(A) A statement that the document
submitted constitutes a notice of a
nonrecognition transaction or a treaty
provision pursuant to the requirements
of §1.1445-2(d)(2);

(B) The name, identifying number,
and home address (in the case of an
individual) or office address (in the case
of an entity) of the transferor submitting
the notice;

(C) A statement that the transferor is
not required to recognize any gain or
loss with respect to the transfer;

(D) A brief description of the transfer;
and

(E) A brief summary of the law and
facts supporting the claim that
recognition of gain or loss is not
required with respect to the transfer.

(iv) No notice allowed. The provisions
of this paragraph (d)(2) do not apply to
exclusions from income under section
121, to simultaneous like-kind
exchanges under section 1031 that do
not qualify for nonrecognition treatment

in their entirety (see paragraph
(d)(2)(i1)(A) of this section), and to non-
simultaneous like-kind exchanges under
section 1031 where the transferee
cannot determine that the exchange has
been completed and all the conditions
for nonrecognition have been satisfied at
the time it is otherwise required to pay
the section 1445 withholding tax and
file the withholding tax return (Form
8288, “U.S. Withholding Tax Return for
Dispositions by Foreign Persons of U.S.
Real Property Interests”). In these cases,
the transferee is excused from
withholding only upon the timely
application for and receipt of a
withholding certificate under § 1.1445—
3 (see §1.1445-3(b)(5) and (6) for
specific rules applicable to transactions
under sections 121 and 1031). This
paragraph (d)(2)(iv) is applicable for
dispositions and exchanges occurring
September 4, 2003.

* * * * *

(e) Effective date for taxpayer
identification numbers. The
requirement in paragraphs (d)(2)(i)(B),
(d)(2)(iii)(B), and (d)(3)(iii)(A)(2) and (3)
of this section that taxpayer
identification numbers be provided (in
all cases) is applicable for dispositions
of U.S. real property interests occurring
after November 3, 2003.

* * * * *

= 10. Section 1.1445-3 is amended as
follows:

» 1. In paragraph (a), after the seventh
sentence, one sentence is added.

m 2. For each of the paragraphs listed in
the column below, remove the language
“Assistant Commissioner
(International)”, and add ‘“‘Director,
Philadelphia Service Center” in its
place.

Paragraphs

b)(1), first sentence

)(1), first sentence

f)(2)(iii), heading

)(2)(iii), first sentence

(g), third sentence, introductory text

(
(
(
(

» 3. In paragraph (b)(1), last sentence,
remove the language ““of this section”
and add ", and to the extent applicable,
paragraph (b)(5) or (6) of this section” in
its place.
» 4. Paragraph (b)(2) is revised.
» 5. Paragraphs (b)(5) and (b)(6) are
added.
» 6. In paragraphs (f)(3)(i) and (g)(1),
remove the parenthetical “(if any)” after
the words “identifying number”.
» 7. Paragraph (h) is added.

The revision and additions read as
follows:

§1.1445-3 Adjustments to amount
required to be withheld pursuant to
withholding certificate.

(a) * * *Inno event, however, will
a withholding certificate be issued
without the transferor’s identifying
number. * * *

(b) EE I

(2) Parties to the transaction. The
application must set forth the name,
address, and identifying number of the
person submitting the application
(specifying whether that person is the
transferee or transferor), and the name,
address, and identifying number of
other parties to the transaction
(specifying whether each such party is
a transferee or transferor). The Service
will deny the application if complete
information, including the identifying
numbers of all the parties, is not
provided. Thus, for example, the
applicant should determine if an
identifying number exists for each party,
and, if none exists for a particular party,
the applicant should notify the
particular party of the obligation to get
an identifying number before the
application can be submitted to the
Service. The address provided in the
case of an individual must be that
individual’s home address, and the
address provided in the case of an entity
must be that entity’s office address. A
mailing address may be provided in
addition to, but not in lieu of, a home
address or office address.

* * * * *

(5) Special rule for exclusions from
income under section 121. A
withholding certificate may be sought
on the basis of a section 121 exclusion
as a reduction in the amount of tax due
under paragraph (c)(2)(v) of this section.
The application must include
information establishing that the
transferor, who is a nonresident alien
individual at the time of the sale (and
is therefore subject to sections 897 and
1445) is entitled to claim the benefits of
section 121. For example, a claim for
reduced withholding as a result of
section 121 must include information
that the transferor occupied the U.S. real
property interest as his or her personal
residence for the required period of
time.

(6) Special rule for like-kind
exchanges under Section 1031. A
withholding certificate may be
requested with respect to a like-kind
exchange under section 1031 as a
transaction subject to a nonrecognition
provision under paragraph (c)(2)(ii) of
this section. The application must
include information substantiating the
requirements of section 1031. The IRS
may require additional information
during the course of the application
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process to determine that the
requirements of section 1031 are
satisfied. In the case of a deferred like-
kind exchange, the withholding agent is
excused from reporting and paying the
withholding tax to the IRS within 20
days after the transfer only if an
application for a withholding certificate
is submitted prior to or on the date of
transfer. See § 1.1445-1(c)(2) for rules
concerning delayed reporting and
payment where an application for a
withholding certificate has been
submitted to the IRS prior to or on the
date of transfer.

(h) Effective date for taxpayer
identification numbers. The
requirement in paragraphs (b)(2),
(f)(3)(1), and (g)(1) of this section that
taxpayer identification numbers be
provided (in all cases) is applicable for
dispositions of U.S. real property
interests occurring after November 3,
2003.

* * * * *

§1.1445-4 [Amended]

= 11.In § 1.1445—4, paragraph (c)(2),
second sentence, is amended by
removing the language ““Assistant
Commissioner (International)” and
adding “Director, Philadelphia Service
Center” in its place.

m 12. Section 1.1445-5 is amended as
follows:

= 1. In paragraph (b)(2)(ii), first sentence,
remove the language ““Assistant
Commissioner (International)” and add
“Director, Philadelphia Service Center”
in its place.

» 2. In paragraphs (b)(2)(ii)(B) and
(b)(2)(i1)(C), remove the parenthetical
“(if any)” after the words “identifying
number”.

= 3. In paragraph (b)(5)(i), second
sentence, remove the language “filed
with the Internal Revenue Service
Center, Philadelphia, PA 19255” and
add in its place the language ““filed at the
location as provided in the instructions
to Forms 8288 and 8288—-A"".

» 4. In paragraph (b)(5)(i), the fifth
sentence is revised.

» 5. In paragraph (b)(7), the fifth
sentence is revised.

m 6. Paragraph (b)(8)(iii) is revised.

» 7.In paragraph (c)(3)(v), first and fifth
sentences, remove the language
“Assistant Commissioner
(International)” and add ‘‘Director,
Philadelphia Service Center” in its
place.

» 8. Paragraph (e)(1)(ii) is revised.

= 9. Paragraph (e)(2) is redesignated as
paragraph (e)(3), and new paragraph
(e)(2) is added.

= 10. In newly designated paragraph
(e)(3)(iii)(B), remove the language

“§1.1445-5(e)(2)(iii)(B)”” and add
““§1.1445-5(e)(3)(iii)(B)” in its place;
and remove the language ‘‘paragraph
(e)(2)(iii)(B)” and add ‘““paragraph
(e)(3)(iii)(B)” in its place.
m 11. Paragraph (h) is added.

The revisions and additions read as
follows:

§1.1445-5 Special rules concerning
distributions and other transactions by
corporations, partnerships, trusts and
estates.

* * * * *

(b) EE

(5] * % %

(i) * * * Form 8288—A will be
stamped by the Internal Revenue
Service to show receipt, and a stamped
copy will be mailed by the Service to
the interest holder if the Form 8288 is
complete, including the transferor’s
identifying number, at the address
shown on the form, for the interest-
holder’s use. * * *

(7) * * * Such an interest-holder
must attach to its return a statement
which supplies all of the information
required by § 1.1445-1(d)(2). * * *

(8) * % %

(iii) Distributions by certain domestic
corporations to foreign shareholders.
The provisions of section 1445(e)(3) and
paragraph (e)(1) of this section,
requiring withholding upon
distributions in redemption of stock
under section 302(a) or liquidating
distributions under Part II of subchapter
C of the Internal Revenue Code by U.S.
real property holding corporations to
foreign shareholders, shall apply to
distributions made on or after January 1,
1985. The provisions of section
1445(e)(3) and paragraph (e)(1) of this
section requiring withholding on
distributions under section 301 by U.S.
real property holding corporations to
foreign shareholders shall apply to
distributions made after August 20,
1996. The provisions of paragraph (e) of
this section providing for the
coordination of withholding between
sections 1445 and 1441 (or 1442 or
1443) for distributions under section
301 by U.S. real property holding
corporations to foreign shareholders
apply to distributions after December
31, 2000 (see § 1.1441-3(c)(4) and (h)).

* * * * *

(e] * * % (1) * x %

(ii) There is a distribution of property
in redemption of stock treated as an
exchange under section 302(a), in
liquidation of the corporation pursuant
to the provisions of Part II of subchapter
C of the Internal Revenue Code (sections
331 through section 346), or with
respect to stock under section 301 that

is not made out of earnings and profits
of the corporation.

(2) Coordination rules for Section 301
distributions. If a domestic corporation
makes a distribution of property under
section 301 to a foreign person whose
interest in such corporation constitutes
a U.S. real property interest under the
provisions of section 897 and the
regulations thereunder, then see
§ 1.1441-3(c)(4) for rules coordinating
withholding obligations under sections
1445 and 1441 (or 1442 or 1443)).

* * * * *

(h) Effective date for taxpayer
identification numbers. The
requirement in paragraphs (b)(2)(ii)(B)
and (C) of this section that taxpayer
identification numbers be provided (in
all cases) is applicable for dispositions
of U.S. real property interests occurring
after November 3, 2003.

* * * * *

m 13. Section 1.1445-6 is amended as
follows:

» 1. The section heading is revised.

= 2. In paragraph (a), after the seventh
sentence, one sentence is added.

= 3. Paragraph (b)(3) is revised.

» 4. For each of the paragraphs listed in
the column below, remove the language
““Assistant Commissioner
(International)” and add ‘‘Director,
Philadelphia Service Center” in its
place.

Paragraphs

(£)(1), first sentence
(f)(2)(iii), heading
(H(2)({ii)
(g), introductory text, second sentence
= 5. Paragraphs (f)(3)(i) and (g)(1) are
amended by removing the parenthetical
“(if any)” after the words “identifying
number”’.
» 6. Paragraph (h) is added.

The revision and additions read as
follows:

§1.1445-6 Adjustments pursuant to
withholding certificate of amount required
to be withheld under section 1445(e).

* * * * *

(a) * * * Inno event, however, will
a withholding certificate be issued
without the transferor’s identifying
number.* * *

(b) * * *

(3) Relevant taxpayers. An application
for withholding certificate pursuant to
this section must include all of the
following information: the name,
identifying number, and home address
(in the case of an individual) or office
address (in the case of an entity) of each
relevant taxpayer with respect to which
adjusted withholding is sought.

* * * * *
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(h) Effective date for taxpayer
identification numbers. The
requirement in paragraphs (b)(3),
(f)(3)(1), and (g)(1) of this section that
taxpayer identification numbers be
provided (in all cases) is applicable for
dispositions of U.S. real property
interests occurring after November 3,
2003.

* * * * *

§1.1445-9T [Removed]

= 14. Section 1.1445-9T is removed.

PART 301—PROCEDURE AND
ADMINISTRATION

= 15. The authority for part 301
continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *
m 16. Section 301.6109-1 is amended as
follows:

= 1. In paragraph (b)(2)(v), remove the
word “and”.

= 2. In paragraph (b)(2)(vi), remove the
period at the end of the paragraph and
add ““; and” in its place.

» 3. Paragraph (b)(2)(vii) is added.

= 4. In paragraph (c), first and third
sentences, remove the language “or (vi)
of this section” and add ““(vi), or (vii) of
this section” in its place.

The addition reads as follows:

§301.6109-1 Identifying numbers.
* * * * *

(b) * ok %

(2) * *x %

(vii) A foreign person whose taxpayer
identifying number is required to be
furnished on any return, statement, or
other document as required by the
income tax regulations under section
897 or 1445. This paragraph (b)(2)(vii)
applies as of November 3, 2003.

* * * * *

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

» 17. The authority citation for part 602
continues to read as follows:

Authority: 26 U.S.C. 7805.
= 18.In § 602.101, paragraph (b) is
amended by revising the entries for

1.1445-2 and 1.1445-3 to read as
follows:

§601.601 OMB Control numbers.

* * * * *

(b)* ]

CFR part or section

where identified and de- ~ CUrrent OMB con-

scribed trol No.

* * * * *
1.1445-2 ...ccceeiiieeee, 1545-0902
1545-1060
1545-1797
1.1445-3 ...cccooiieeeees 1545-0902
1545-1060
1545-1797

* * * * *

Robert E. Wenzel,

Deputy Commissioner for Services and
Enforcement.

Approved: July 9, 2003.
Pamela F. Olson,
Assistant Secretary of the Treasury.
[FR Doc. 03—19273 Filed 8—4-03; 8:45 am]|
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[CGD07-03-098]

RIN 1625-AA08

Special Local Regulations; Race Week

Miami Super Boat Race, Miami Beach,
FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: Temporary special local
regulations are being established for the
Race Week Miami Super Boat Race held
offshore of Miami Beach, Florida. These
regulations restrict the movement of
non-participating vessels in the
regulated area centered around the race
course located in the vicinity of Miami
Beach, Florida. These are needed to
provide for the safety of life on
navigable waters during the event.
DATES: This rule is effective from 11
a.m. EST on September 21, 2003
through 4 p.m. EST on September 21,
2003.

ADDRESSES: Documents indicated in the
preamble as being available in the
docket, are part of docket [CGD07-03—
098] and are available for inspection or
copying at Coast Guard Group Miami,
100 MacArthur Causeway, Miami
Beach, Florida 33139 between 8 a.m.
and 4:30 p.m., Monday through Friday,
except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
BMC D. Vaughn, Coast Guard Group
Miami, Florida at (305) 535—4317.

SUPPLEMENTARY INFORMATION:

Regulatory Information

We did not publish a notice of
proposed rulemaking (NPRM) for this
regulation. Under 5 U.S.C. 553(b)(B), the
Coast Guard finds that good cause exists
for not publishing an NPRM. Publishing
an NPRM, which would incorporate a
comment period before a temporary rule
could be issued, would be contrary to
public safety interests. Immediate action
is needed to minimize potential danger
to the public, because there will be
numerous spectator craft in the vicinity
of the powerboat race.

Background and Purpose

Super Boat International Productions
Inc. is sponsoring a high speed power
boat race that will take place on
September 21, 2003 in the Atlantic
Ocean off Miami Beach, Florida. The
race organizers anticipate 35
participants and 200 spectator
watercraft. The event will take place
outside of the marked channel and will
not interfere with commercial shipping.
Recreational vessels and fishing vessels
normally operate in the waters being
used for the event. This rule is required
to provide for the safety of life on
navigable waters because of the inherent
danger associated with a power boat
race. The rule prohibits non-
participating vessels from entering the
regulated area offshore of Miami Beach,
Florida, during the event. A Coast Guard
Patrol Commander will be present
during this event to monitor compliance
with this regulation.

Discussion of Rule

This rule is required to provide for the
safety of life on navigable waters
because of the inherent danger
associated with a power boat race.

Regulatory Evaluation

This rule is not a “significant
regulatory action” under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. It is not “‘significant” under the
regulatory policies and procedures of
the Department of Homeland Security
(DHS). This rule only temporarily
modifies the existing published rule.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
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The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

This rule may affect the following
entities, some of which may be small
entities: the owners or operators of
vessels intending to transit or anchor in
a portion of the Atlantic Ocean near
Miami Beach, Florida from 11 a.m. until
4 p.m. EST on September 21, 2003. The
Coast Guard certifies under U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities
because commercial and recreational
vessels may be allowed to transit
through the zone during breaks in the
racing.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offer to assist small entities in
understanding the rule so that they can
better evaluate its effects on them and
participate in the rulemaking process.
Small entities may contact the person
listed under FOR FURTHER INFORMATION
CONTACT for assistance in understanding
and participating in this rulemaking. We
also have a point of contact for
commenting on action by employees of
the Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734—-3247).

Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this rule under that Order and have

determined that it does not have
implications for Federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this rule will not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

Taking of Private Property

This rule will not effect a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “‘significant
energy action” under that Order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office

of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this rule under
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (34) (h), of the
Instruction, from further environmental
documentation. A final “Environmental
Analysis Check List” and a final
“Categorical Exclusion Determination”
are available in the docket where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

» For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100, as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

» 1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; Department of
Homeland Security Delegation No. 0170.

= 2. Add temporary § 100.35-T07-098 to
read as follows:

§100.35-T07-098 Race Week Miami Super
Boat Race; Miami Beach, Florida.

(a) Regulated areas. (1) The regulated
area encompasses all waters located
within 300 yards of the race course. The
course is established around the
described positions located offshore of
Miami Beach, Florida; (1) 26 06.745" N,
080 06.134" W (2) 26 06.752" N, 080
06.13" W (3) 26 06.079" N, 080 05.926"
W (4) 26 06.069" N, 080 06.047" W. All
coordinates referenced use Datum: NAD
1983.

(2) A viewing area has been
established by the Miami Super Boat
Race committee by a line parallel to the
shore passing through 26 06.738" N, 080
05.594" W. All coordinates reference
Datum: NAD 1983.

(b) Coast Guard Patrol Commander.
The Coast Guard Patrol Commander is
a commissioned, warrant, or petty
officer of the Coast Guard who has been
designated by Commanding Officer,
Coast Guard Group Miami FL.
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(c) Special local regulations. Non-
participant vessels are prohibited from
entering the regulated area unless
authorized by the Coast Guard Patrol
Commander. Spectator craft may remain
in the designated viewing area.

(d) Dates: This section is effective
from 11 a.m. to 4 p.m. on September 21,
2003.

Dated: July 28, 2003.
F.M. Rosa,

Captain, U.S. Coast Guard, Acting
Commander, Seventh Coast Guard District.

[FR Doc. 03-19901 Filed 8—4-03; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[OH155-3; FRL-7539-4]

Approval and Promulgation of Air

Quality Implementation Plans; Ohio;
Oxides of Nitrogen Regulations

AGENCY: Environmental Protection
Agency (USEPA).
ACTION: Final rule.

SUMMARY: This action is the conditional
approval of the Ohio oxides of nitrogen
(NOx) State Implementation Plan (SIP).
This document also contains USEPA’s
response to the adverse comment from
American Electric Power Services
Corporation (AEP) sent to USEPA
following publication of the original
direct final approval of the Ohio NOx
plan on January 16, 2003, which was
subsequently withdrawn because of
receipt of an adverse comment. USEPA
is conditionally approving the Ohio
NOx plan following the receipt of a
commitment from the Director of Ohio
EPA to change the flow control date in
the State plan from 2006 to 2005. On
June 25, 2003, Ohio sent a letter to
USEPA containing a commitment to
take specific enforceable measures by
which the flow control date will be
changed. These enforceable measures
include: timing by which Ohio will
begin the public process; timing when
the amended rule will be filed with the
Joint Committee on Administrative Rule
Review; timing of the public hearing;
and time span when the amended rule
process will be complete. Ohio EPA
expects the flow control date in the rule
to be changed approximately six months
from the date of the commitment letter.
USEPA found that the commitment is
acceptable and, therefore, USEPA is
taking action to conditionally approve
the Ohio plan based on the commitment
from Ohio to submit the revised rule by

December 26, 2003. We will populate
the compliance accounts of units listed
in the State’s rule after September 4,
2003, so that respective Ohio sources
can participate in the NOx trading
program.

DATES: This rule is effective on
September 4, 2003.

ADDRESSES: You may obtain a copy of
the State Implementation Plan revision
request at the address below. Please
telephone John Paskevicz at (312) 886—
6084 if you intend to visit the Region 5
office.

You may inspect copies of Ohio’s
NOx submittal and subsequent
commitment letter at: Regulation
Development Section, Air Programs
Branch (AR-18J), U.S. Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, [llinois
60604.

FOR FURTHER INFORMATION CONTACT: John
Paskevicz, Engineer, Regulation
Development Section, Air Programs
Branch (AR-18]), U.S. Environmental
Protection Agency, Chicago, Illinois,
60604. E-Mail Address:
paskevicz.john@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, the terms
“you” refer to the reader of this rule
and/or to sources subject to the State
rule, and the terms “we”’, “us”, or “our”

refers to USEPA.

Table of Contents

I. Background

A. What requirements led to the State’s
submittal of the NOx emission control
plan?

B. What requirements must Ohio meet?

C. What have been the Court rulings
regarding USEPA’s NOx emission
control rule?

II. Summary of the State Submittal

A. When was the Ohio EPA NOx plan
submitted to the USEPA?

B. What are the basic components of the
Ohio EPA NOx plan?

C. Does the Ohio EPA NOx plan meet the
Federal NOx statewide emissions
budget?

D. What public review opportunities were
provided?

E. What guidance did USEPA use to
evaluate Ohio’s NOx control program?

F. Does the Ohio plan meet Federal NOx
SIP Call requirements?

G. What deficiencies were noted in the
Ohio EPA NOx plan?

H. What was USEPA’s initial action
regarding the Ohio plan?

I. What comments were received on Ohio’s
plan?

III. Response to Public Comment
IV. USEPA Action
V. Statutory and Executive Order Reviews

I. Background

A. What Requirements Led to the State’s
Submittal of the NOx Emission Control
Plan?

On October 27, 1998, the USEPA
promulgated a regulation known as the
NOx SIP Call for numerous States,
including the State of Ohio. The NOx
SIP Call requires the subject States to
develop NOx emission control
regulations sufficient to provide for a
prescribed NOx emission budget in
2007.

Preceding the promulgation of
USEPA’s NOx SIP Call, there had been
extensive discussions by federal, state,
and local environmental agencies,
industry, and environmental groups
regarding the transport of ozone in the
Eastern United States. The
Environmental Council of States (ECOS)
recommended the formation of a
national workgroup to assess the
problem and to develop a consensus
approach to addressing the transport
problem. As a result of ECOS’
recommendation and in response to a
March 2, 1995 USEPA memorandum,
the Ozone Transport Assessment Group
(OTAG) was formed to conduct regional
ozone transport analyses and to develop
a recommended ozone transport control
strategy. OTAG was a partnership
among USEPA, the 37 eastern States and
the District of Columbia, and industrial,
academic, and environmental groups.
OTAG was given the responsibility of
conducting the two years of analyses
envisioned in the March 2, 1995 USEPA
memorandum.

OTAG conducted a number of
regional ozone data analyses and
regional ozone modeling analyses using
photochemical grid modeling. In July
1997, OTAG completed its work and
made recommendations to the USEPA
concerning the regional emissions
reductions needed to reduce transported
ozone as an obstacle to attainment in
downwind areas. OTAG recommended
a possible range of regional NOx
emission reductions to support the
control of transported ozone. Based on
OTAG’s recommendations and other
information, USEPA issued the NOx SIP
Call rule on October 27, 1998. 63 FR
57356.

In the NOx SIP Call, USEPA
determined that sources and emitting
activities in 23 jurisdictions * emit NOx
in amounts that “significantly
contribute” to ozone nonattainment or

1 Alabama, Connecticut, Delaware, District of
Columbia, Georgia, Illinois, Indiana, Kentucky,
Maryland, Massachusetts, Michigan, Missouri, New
Jersey, New York, North Carolina, Ohio,
Pennsylvania, Rhode Island, South Carolina,
Tennessee, Virginia, West Virginia, and Wisconsin.
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interfere with maintenance of the 1-hour
ozone national ambient air quality
standards (NAAQS) in one or more
downwind areas in violation of Clean
Air Act (CAA) section 110(a)(2)(D)T)(I).
USEPA identified NOx emission
reductions by source sector that could
be achieved using cost-effective
measures and set state-wide NOx
emission budgets for each affected
jurisdiction for 2007 based on the
possible cost-effective NOx emission
reductions.

The source sectors include nonroad
mobile, highway mobile, electricity
generating units (EGUs), and major non-
EGU stationary point sources. EGUs
include stationary boilers and turbines
that generate at least some electricity,
even if they also generate steam for
industrial processes. Non-EGUs include
other large stationary boilers and
turbines, typically for the purpose of
generating steam for industrial
processes.

USEPA established recommended
NOx emissions caps for large EGUs
(serving a generator whose nameplate
capacity exceeds 25 megawatts) and for
large non-EGUs (maximum design heat
input exceeding 250 mmBTU per hour).
USEPA determined that significant NOx
reductions using cost-effective measures
could be obtained as follows:
application of a 0.15 pounds NOx/
mmBtu heat input emission rate limit
for large EGUs; a 60 percent reduction
of NOx emissions from large non-EGUs;
a 30 percent reduction of NOx
emissions from large cement kilns; and
a 90 percent reduction of NOx
emissions from large stationary internal
combustion engines. The 2007 state-
wide NOx emission budgets established
by jurisdiction were based, in part, by
assuming these levels of NOx emission
controls coupled with NOx emissions
projected by source sector to 2007.

Although the state-wide NOx
emission budgets were based on the
levels of reduction achievable through
cost-effective emission control
measures, the NOx SIP Call allows each
State to determine what measures it will
choose to meet the state-wide NOx
emission budgets. It does not require the
States to adopt the specific NOx
emission rates assumed by the USEPA
in establishing the NOx emission
budgets. The NOx SIP Call merely
requires States to submit SIPs, which,
when implemented, will require
controls that meet the NOx state-wide
emission budget. The NOx SIP Call
encourages the States to adopt a NOx
cap and trade program for large EGUs
and large non-EGUs as a cost-effective
strategy and provides an interstate NOx
trading program that the USEPA will

administer for the States. If States
choose to participate in the national
trading program, the States must submit
SIPs that conform to the trading
program requirements in the NOx SIP
Call.

B. What Requirements Must Ohio Meet?

The State of Ohio has the primary
responsibility under the Clean Air Act
for ensuring that Ohio meets the ozone
air quality standards and is required to
submit a SIP that specifies emission
limitations, control measures, and other
measures necessary for meeting the NOx
emissions budget. The SIP for ozone
must meet the ozone transport SIP Call
requirements, must be adopted pursuant
to notice and comment rulemaking, and
must be submitted to the USEPA for
approval.

These NOx emission reductions will
address ozone transport in the area of
the country primarily east of the
Mississippi River. USEPA promulgated
the NOx SIP Call pursuant to the
requirements of CAA section
110(a)(2)(D) and our authority under
CAA section 110(k). Section 110(a)(2)(D)
applies to all SIPs for each pollutant
covered by a NAAQS and for all areas
regardless of their attainment
designation. It requires a SIP to contain
adequate provisions that prohibit any
source or type of source or other types
of emissions within a State from
emitting any air pollutants in amounts
which will contribute significantly to
nonattainment in, or interfere with
maintenance of attainment of a standard
by any other State with respect to any
NAAQS.

Pursuant to its authority under
section 110(k)(5), USEPA concluded
that the SIPs for Ohio and other states
were substantially inadequate to
prohibit NOx emissions that
significantly contribute to ozone
nonattainment. As a result, Ohio was
required to submit SIP revisions that
addressed this inadequacy.

USEPA has published a model rule
for control of NOx emissions from
boilers and turbines. This model rule,
codified at Title 40 of the Code of
Federal Regulations Part 96 (40 CFR part
96), reflects USEPA’s recommendations
for the general design of the necessary
NOx emission control programs as well
as detailed recommendations for
specific program features. Similarly, at
63 FR 56393 (October 21, 1998), USEPA
has published a proposed Federal
implementation plan including rules
regulating cement kilns, which serve as
sample rules for this source type.
USEPA recommends the cost-effective
levels of control noted above. The
budget that USEPA established for states

reflects these control levels. USEPA
further recommends that states take the
necessary steps to allow their sources to
participate in a multi-state NOx
emissions trading program that USEPA
will run. While USEPA offers flexibility
to states on various elements of program
design, particularly in the distribution
of projected emission reductions,
USEPA can offer more streamlined
approval of programs that more closely
follow USEPA’s model rule. (See 63 FR
57365)

C. What Have Been the Court Rulings
Regarding USEPA’s NOx Emission
Control Rule?

When the USEPA published the NOx
SIP Call on October 27, 1998, a number
of States and industry groups filed
petitions challenging the rulemaking
before the United States Court of
Appeals for the District of Columbia.
The court, on May 25, 1999, stayed the
States’ obligation to submit SIPs in
response to the NOx SIP Call rule.
Subsequently, on March 3, 2000, the
court upheld most of USEPA’s NOx SIP
Call rule. The court, however, vacated
the rule as it applied to Missouri and
Georgia, and remanded for further
consideration the inclusion of portions
of Missouri and Georgia in the rule. The
court also vacated the rule as it applied
to Wisconsin because the court believed
that USEPA had not made a showing
that sources in Wisconsin significantly
contributed to nonattainment or
interfered with maintenance of the
ozone NAAQS in any other State.
Finally, the court remanded to USEPA
two issues concerning a limited portion
of the NOx emission budgets. See
Michigan et al. v. EPA, 213 F.3d 663 (DC
Cir. 2000). On April 11, 2000, based on
the remanded issues, USEPA initiated a
two phase approach to implement the
NOx SIP Call. Phase I of this approach
addressed the portion of the NOx SIP
Call upheld by the court. Phase I will
achieve the majority of the reductions in
the NOx SIP Call. The Phase I plan was
due from Ohio on October 30, 2000.

Phase II will address the few narrow
issues that the DC Circuit court
remanded to USEPA, including: how a
small subclass of facilities that generate
electricity (cogeneration units) should
be included in the rule; and what
control levels should be assumed for
large, stationary internal combustion
engines. Phase II of the NOx SIP Call
will not require a submittal from the
States until USEPA has proposed and
finalized rules in response to the court’s
remand.

On June 22, 2000, the court removed
the stay of the state’s obligation to
submit SIPs in response to the NOx SIP
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Call and denied petitioner’s motions for
rehearing and rehearing en banc. In
removing the stay, the court provided
that USEPA should allow 128 days for
States to submit SIPs to the USEPA, i.e.,
by October 30, 2000. Shortly after
removing the stay, petitioners requested
that the court adjust the NOx SIP Call
compliance date. In an action related to
Michigan v. EPA, 213 F.3d 663 (D.C. Cir
2000) the court then determined that the
compliance date for the SIP Call would
be May 31, 2004. Although the court’s
action affected only the compliance
deadline, other dates in the rule for
related requirements (such as flow
control) were also extended because
they were established relative to the
original compliance deadline.

II. Summary of the State Submittal

A. When Was the Ohio EPA NOx Plan
Submitted to the USEPA?

Ohio EPA submitted the NOx plan on
July 11, 2002. USEPA had an
opportunity to review and comment on
earlier draft versions of the rules during
the stakeholder review process. USEPA
made both formal and informal
comments, and these comments are
available in the Docket. The plan was
submitted in sufficient time for the
USEPA to make a finding of
completeness, which terminated the
imposition of sanctions which were
scheduled to go into effect on July 25,

2002, due to Ohio’s failure to submit a
plan. The Region 5 Regional
Administrator signed the completeness
finding on July 24, 2002. (see 67 FR
50600)

B. What Are the Basic Components of
the Ohio EPA NOx Plan?

The Ohio EPA plan includes the
following documents: (1) A letter from
the Director of Ohio EPA requesting a
revision to the Ohio EPA plan; (2) A
copy of the rules containing the
provisions and requirements to
implement a NOx budget trading
program to control and reduce
emissions of NOx in Ohio; (3) A copy
of the Ohio code indicating the
authority of the Ohio EPA Director to
develop and submit the revision; (4) A
notice of the proposed rulemaking and
public hearing; (5) A transcript of the
public hearing on the rules containing
comments and testimony; (6) The Ohio
Director’s Findings and Orders
announcing the adoption of rules
controlling NOx from sources in Ohio;
(7) A list of Ohio’s “interested parties”
or stakeholders to whom draft rules
were distributed for comment; (8)
Summary of comments submitted into
Ohio’s formal hearing record regarding
the proposed rules which establish a
NOx budget trading program in Ohio;
and, (9) Ohio’s budget demonstration
including a list of units (operating or

under construction) subject to the
State’s NOx rules.

Ohio’s NOx plan and rules apply to,
and establish, a trading program for
EGUs, non-EGUs, and portland cement
kilns. The rules contained in Chapter
3745-14, establish the provisions and
requirements to implement a NOx
budget trading program in Ohio. The net
effect of the rules is to cap emissions
from major emitters and provide
allowances to units to operate within
the State’s budget during the control
period. Allowance allocations are made
for five year periods with the exception
of the first period, which is for a four-
year period.

The State’s market-based program
which follows the model NOx budget
trading rule is the method selected by
Ohio to meet its NOx emissions
reduction obligations under the NOx
SIP Call. The trading program caps total
emissions in order to ensure that
emissions reductions are achieved and
maintained. Also, the flexibility in the
State’s program allows sources to reduce
emissions and where possible, and if
desired, generate allowances for trading.

The Ohio EPA plan includes Ohio
Rule 3745-14. This trading rule
contains eleven separate rule elements,
listed in Table 1, which correspond
with part 96 model rule of the NOx SIP
Call.

TABLE 1.—COMPARISON OF STATE RULE TO MODEL RULE

Ohio rule 3745-14—

Corresponds with USEPA rule . . .

01, General ProviSioNSs .........cccccevueeeriieeeiiineeannns

02, NOx authorized account representative ......

03, NOx budget permit ........c.cccoeeveviiiiniieeene.

04, Compliance certification ........c.cccoecveveviveennns

96.25, revisions.

Subpart A, Sections 96.1, 96.2, and 96.3 Purpose, Definitions and Ab-
breviations. 96.4, Applicability. 96.5, Retired unit exemptions. 96.6,
Standard requirements. 96.7, Computation of time.

Subpart B, Section 96.10 . .
tive. 96.11, Alternate NOx authorized account representative. 96.12,
Changing the account representative. 96.13, Account certificate of
representation. 96.14, Objections re: NOx account representative.

Subpart C, Section 96.20, NOx budget permit requirements. 96.21,
Submission of NOx budget permit application. 96.22, Information re-
quirements for NOx budget permit applications. 96.23, content.

. the NOx authorized account representa-

Subpart D, Section 96.30, Compliance certification report. 96.31, State

05, NOx allowance allocations (and Appendix A and B, for EGUs and
non-EGUs, for the period from 2004 through 2007).

06, NOx allowance tracking SyStem .........ccccevvuiiiiiiiiienieiie e

07, NOx allowance transfers ........ccccvcceeeiiiee i eee e

08, Monitoring and rePOItiNG .......c.eeeeiieeeriieee e

and USEPA's action on compliance certification.

Subpart E, Section 96.40, NOx allowance allocations. 96.41, Timing re-
quirements. 96.42 NOx allowance allocations. 96.55 Banking (Early
reduction credit and non-portion of this section).

Subpart F, Section 96.50, NOx allowance tracking system (ATS) ac-
counts. 96.51, Establishment of accounts. 96.52, NOx ATS respon-
sibilities of NOx authorized account rep. 96.53, Recordation of NOx
allowance allocations. 96.54, Compliance. 96.55, Banking. 96.56, Ac-
count error. 96.57, Closing of general accounts.

Subpart G, Section 96.60, Submission of NOx allowance transfers.
96.61, EPA recordation. 96.62, Notification.

Subpart H, Monitoring and Reporting. 96.70, General requirements.
96.71, Initial certification and recertification procedures. 96.72, Out of
control periods. 96.73, Notifications. 96.74, Recordkeeping and re-
porting. 96.75, Petitions. 96.76, Additional requirements to provide
heat input data for allocations.
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TABLE 1.—COMPARISON OF STATE RULE TO MODEL RuLE—Continued

Ohio rule 3745-14—

Corresponds with USEPA rule . . .

09, NOx budget opt-in units

10, Alternative compliance plans

11, Portland cement Kilns ..........ccoceeveeiiiiiiinnnne...

Subpart |, Individual Unit Opt-ins. Section 96.80, Applicability. 96.81,
General. 96.82, NOx authorized account representative. 96.83, Ap-
plying for NOx budget opt-in permit. 96.84, Opt-in process. 96.85,
NOx budget opt-in permit contents. 96.86, Withdrawal from NOx
budget trading program. 96.87, Change in regulatory status. 96.88,
NOx allowance allocations to opt-in units.

This rule allows a source to participate in alternate multi-pollutant re-
duction schemes such as the President’s Clear Skies proposal.

Part 98, subpart B, Emissions from cement manufacturing, proposed
rules, October 21, 1998.

Ohio’s plan includes opportunities for
sources to obtain, beginning in 2006, an
allocation for energy efficiency/
renewable energy projects. The Ohio
rule contains a provision which sets
aside one percent of the tons of NOx
emissions in the State trading budget.
This set-aside is for units that during the
control period reduce end-use demand
for electricity or displace electrical
energy utilization by use of wind power,
solar power, biomass or landfill
methane gas generation.

Ohio’s plan also sets aside one
percent of the trading budget beginning
in 2006 for innovative technology
projects. This means that an industry
can compete for a set-aside, using
stationary or mobile source technology

which has not yet been adequately
demonstrated in practice but where
there is a likelihood that the technology
will reduce NOx emissions and increase
energy efficiency.

C. Does the Ohio EPA NOx Plan Meet
the Federal NOx Statewide Emissions
Budget?

Yes, on July 11, 2002, Ohio submitted
a plan containing rules in OAC Chapter
3745-14 to respond to USEPA’s NOx
SIP Call published in the Federal
Register on October 27, 1998. We
reviewed the plan and found it
complete on July 23, 2002. (See 67 FR
50600, dated August 5, 2002)

USEPA’s NOx SIP Call affected
sources of NOx in 22 states (including
Ohio) and the District of Columbia. The

NOx SIP Call rulemaking established
statewide budgets for NOx emissions
beginning in the 2003 ozone season
(May 1 to September 30). Each state was
required to submit a State
Implementation Plan (SIP) containing
rules necessary to reduce NOx
emissions to the NOx budget levels.

On March 2, 2000, USEPA published
a final rule amending state NOx budgets
(65 FR 11222). Ohio used the
information from this final rule to
develop its budget. Further, Ohio
describes the process it used to develop
the budget in the budget demonstration
contained in its plan submittal. A
summary of the base and budget NOx
emissions contained in this rule for
Ohio are provided in table 2.

TABLE 2.—NOyx EMISSIONS BUDGET BY SOURCE CATEGORY

[tons]

Source Category

Non- .
. Area Highway
2007 Final EGU Non-EGU source Road mobile Total
mobile
[ T PSSR 163,132 50,001 21,860 43,380 94,850 373,223
Budget 48,990 40,194 21,860 43,380 94,850 249,274
Reduction 114,142 9,807 0 0 0 123,949

On November 15, 2000, Ohio
informally provided draft rules for
preliminary review to stakeholders and
USEPA to start the rulemaking process.
Ohio received comments on these draft
rules from USEPA and twenty-two other
interested parties. Ohio’s draft rules
were revised to take into account the
comments received, and the revised
draft rules were distributed to interested
parties on November 19, 2001. Ohio
EPA, again, received comments on these
draft rules from USEPA and thirty-eight
other interested parties. The rules, to be
submitted to Ohio’s Joint Committee for
Administrative Rule Review (JCARR),
were revised again taking into
consideration the comments. Ohio
believes that these rules will achieve the

NOx reductions required by USEPA’s
NOx SIP Call, and has finalized them for
inclusion in its submitted NOx plan.

The budget projections used to
prepare Ohio’s submission are the same
as the State budget established by
USEPA in the final rule published in the
Federal Register on March 2, 2000 (65
FR 11222). A minor change was made
by Ohio EPA and is addressed in the
State’s submittal. This change
corresponds with a technical correction
to the Ohio inventory made by USEPA
on October 31, 2001 (66 FR 54992).

Ohio’s budgets for Area Sources,
Mobile Sources and Non-Mobile sources
reflect emissions during the ozone
control period from May 1 through
September 30 for each year. The original

USEPA budgets that Ohio used in it’s
analysis can be found on the electronic
file entitled “OH.zip”’ on USEPA’s Web
site ftp://ftp.epa.gov/EmisInventory/
NOxSIPCall Mar2_2000. Ohio
submitted similar budgets for area,
mobile and non-mobile source
categories on a compact disk (CD) along
with the Budget Demonstration. The CD
is available in the Region 5 Docket.
Table 3 identifies the 2007 base budgets
for these sources and the name of the
attached file in which they are found.
No NOx reductions from these source
categories (mobile, area, and non-
mobile) are projected for Ohio’s budget
demonstration. Furthermore, Ohio does
not believe it is necessary to develop
additional NOx emission reduction
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measures to meet the statewide budget
during the 5-month ozone season.

TABLE 3.—UNAFFECTED SOURCE CATEGORIES
[tons]
2007 base ;
Source category budget File name

AATEA SOUICES ..ttt ettt e ettt e e ettt e e ekttt e ettt e e e be e e e eat s e e e aate e e e bt e e a2 abe e a2 eabe £ a4 s b e e a4 aR e e e e oA ke £ a2 s be e e 2 s bt e e Han b e e e embb e e e ehbe e e aabbeeeenbbeeennnneas 21,860 | OH_ar.wb3
[V 1] 11 LIS 1 U o =SSOSR 94,850 | OH_mb.wb3
NON-ROAA MODIIE SOUICES .....eiiiiiiieiieie ettt ettt ettt e e s bt e e aabe e e e ek bt e e ek bt e e eab b e e e aabbe e e shbeeeabbeeeanbseeeanbeeesanbeeaannnn 43,380 | OH_nr.wb3

11222). The files for EGUs on USEPA’s
Web site
“ftp:\\ftp.epa.gov\EmisInventory\NOx
SIPCall_ Mar2_2000” did not contain
2007 base or budget numbers. This file
contains information which includes

Table 4 contains the base and final
NOx budget for EGUs. Ohio obtained
these data from USEPA Clean Air
Markets Division. The file was not part
of the technical amendment to the NOx
SIP Call of March 2, 2000 (see 65 FR

TABLE 4.—BASE AND FINAL BUDGETS

the base and final budgets for EGUs.
Ohio submitted this file (along with
other files referenced here) on a CD with
the Budget Demonstration. The CD is
available in the Region 5 Docket.

[tons]
2007 2007
Source category base final File name
budget budget
= PP PP P PTPPPPPPRN 163,132 48,990 UT_budget.wb3

because on October 31, 2001, we made
a determination (66 FR 54992) that
Marathon Ashland Petroleum LLC’s
Plant 1576000301, emissions unit B0O15
was not a NOx budget unit. USEPA’s
original non-EGU budget was modified
to remove eighteen NOx allowances
initially designated for BO15 and to add
thirty-six tons of uncontrolled NOx

Table 5 contains the original budget
that USEPA calculated for large
industrial boilers (non-EGUs) located in
Ohio. The information in Table 5 can be
found on USEPA’s Web site at
“ftp:\\ftp. epa.gov\EmisIn
ventory\NOxSIPCall_Mar2_2000,” in
the file entitled “OH_pt.wb3.” USEPA
modified the original non-EGU budget

emissions from B015 to the total budget
for this source category. The budget
submitted by Ohio EPA reflects these
changes and the electronic file reflecting
these changes is located on the CD
submitted by Ohio in the file entitled
“NonEGU Adjusted.wb3.”

TABLE 5.—SOURCES REGULATED BY STATE RULES

2007 2007
Source base final File name
budget budget
NONEEGUS .ttt h et h e b e h et e bt e et e bt e e bt e ehe e e bt e eab ekt e ha e e nhe e e e 50,001 40,194 OH_pt.wb3
The information in Table 6, presents
the components of Ohio’s NOx budget
for EGUs and non-EGUs.
TABLE 6.—OHIO NOx BUDGET
[tons]
EGU Non-EGU
2004, 2005 2006 and after | 2004 and after
Total fOr SOUICE CAEYOIIES .....eiiiiiiiieiiiie et te ettt ettt ettt et e e st e e s et e e aabe e e ssbe e e snbeeesanneeesnnnaeanes 48,990 48,990 40,194
Non-Regulated Units 3,558 3,558 36,127
SEt-ASIAES ...vvvieeeieeiiiiei e *2,272 **3,181 *203
Allowances available for eXiSting UNILS ..........cooiiiiiiiieiiiie e se e e sae e s e e e nnneeeanes 43,160 42,251 3,846

*In each year, 5% of the Regulated Units’ budget will be set aside to be allocated to new units.

**After 2005, an additional 2% of the EGU Regulated Units’ budget will be set aside to fund two set-asides: 1% for Energy Efficiency/Renew-

able Energy Projects and 1% for Innovative Technology Projects.
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USEPA believes the Ohio NOx
sources addressed here, which includes
a cap and an allowance trading program,
will be adequately controlled to ensure
the sources in the State will meet the
statewide NOx budget established by
USEPA.

D. What Public Review Opportunities
Were Provided?

The Director of the Ohio
Environmental Protection Agency
“* * * may conduct public hearings on
any plans for the prevention, control,
and abatement of air pollution that the
director is required to submit to the
federal government.” (Ohio Revised
Code Chapter 3704.03, Powers of the
director of environmental protections.)
Ohio’s Director held several meetings
early on in the rule development
process, shortly after the USEPA
promulgated the Finding of Significant
Contribution and Rulemaking for the
Purpose of Reducing Regional
Transportation of Ozone Rule (see 63 FR
57356, dated October 27, 1998). During
the course of development, Ohio sent
draft rules to stakeholders for review
and comment. This process was
repeated several times until the State
was satisfied it had developed an
adequate set of rules and fulfilled the
public process. Stakeholders included
affected utilities, major heavy industry,
environmental groups (both local and
national), consultants, industry and
manufacturing associations, planning
commissions and councils of
government, and one university.

A public hearing was held in
Columbus, Ohio, on April 11, 2002, and
Ohio accepted written comments until
April 26, 2002. The transcript of the
public hearing is included as part of the
State’s submittal and can be found in
the Docket at Region 5. On January 16,
2003, USEPA published a direct final
rule approving the Ohio NOx plan. An
adverse comment was made regarding
that publication and USEPA announced
to the public the withdrawal of the rule
on March 17, 2003. See 68 FR 12590.

On June 25, 2003, Ohio sent to
USEPA a letter committing to revise the
flow control date. This letter was
prompted by discussions between
USEPA and Ohio EPA that we would
conditionally approve the Ohio plan if
the State made a commitment to change
the flow control date from 2006 to 2005.
Ohio submitted the letter and, therefore,
we are taking action to conditionally
approve the Ohio NOx plan.

E. What Guidance Did USEPA Use To
Evaluate Ohio’s NOx Control Program?

USEPA used the final NOx SIP Call
rule at 40 CFR part 96 for review of

portions of the Ohio submittal. We also
used 40 CFR 51.121 and 51.122 to
evaluate Ohio’s rules and the plan. The
Ohio rules also apply to portland
cement kilns. To see USEPA’s current
position on these types of sources the
public can consult USEPA’s proposed
part 98, dated October 21, 1998 (See 63
FR 56394), which USEPA expects to
finalize shortly.

F. Does the Ohio Plan Meet Federal NOx
SIP Call Requirements?

USEPA is satisfied that the Ohio plan
meets the requirements of the NOx SIP
Call. Ohio’s rules are patterned directly
from the USEPA model rule and Ohio
EPA included in the rules all of the
requirements needed for approval by
USEPA. The plan includes a budget
trading program, and addresses all of
the components of the emissions budget
listed in the USEPA technical
amendment. Ohio’s analysis indicates
that additional NOx control strategies
will not be necessary to meet the NOx
budget for the State. USEPA has
previously determined, on August 5,
2002, (67 FR 50600) that Ohio had
satisfied the requirements for submittal
of a complete plan to address NOx
controls on major sources of emission.

G. What Deficiencies Were Noted in the
Ohio EPA NOx Plan?

USEPA found a deficiency in Ohio’s
submittal regarding the flow control
date. In reviewing Ohio’s July 11, 2002,
NOx SIP Call submittal, USEPA found
that the State’s rule requires flow
control to apply in 2006. (See OAC
Chapter 3745-14—06(E)(6)) The NOx SIP
Call model rule requires flow control to
apply in the second year of the program.
This means Ohio’s rule which like the
neighboring States implements the NOx
plan in 2004, should require flow
control in 2005, the second year of the
NOx program.

Ohio used the model rule (63 FR
57356, dated October 27, 1998) to
develop its plan. The State also used
language from elements of the Section
126 rule (65 FR 2674, dated January 18,
2000) in place of some of the language
from the model rule. An amendment to
the Section 126 rule dated April 30,
2002, (see 67 FR 21522) extended the
flow control date to 2006. This one year
extension corresponds to the extension
of the compliance date noted earlier.
While the extension by one year of flow
control date to 2006 is appropriate for
Section 126, it is not appropriate for
Ohio’s rule in the NOx SIP Call. A
detailed discussion regarding the
difference in the dates for flow control
between Section 126 program and the
NOx SIP Call can be found in 65 FR

2674, dated January 18, 2000. We do not
expect there will be any States subject
to Section 126. All affected States are
expected to implement an NOx SIP Call
plan by the compliance date of May
2004. In order for flow control to be
universally applied to all sources in the
NOx SIP Call region, the flow control
date must be established as no later than
2005 (the second year of the NOx
program) for all of the States in the
ozone transport region whose programs
begin no later than 2004.

USEPA believes the 2006 date in the
Ohio rule is a deficiency which can be
addressed by Ohio through the
submittal of a letter of commitment to
revise the flow control date at the
soonest possible time before the NOx
compliance date. Therefore, we are
conditioning the approval of the Ohio
NOx plan based on Ohio EPA’s
submittal of the June 25, 2003 letter
committing to change the flow control
date from 2006 to 2005. The letter
included a list of steps and approximate
schedule by which the change to the
flow control date will occur.

USEPA also found a deficiency in
OAC Chapter 3745—14-09(G)(7) entitled
NOx Budget Opt-in Units. The Ohio rule
states that opt-in units that have
withdrawn from the program can re-
apply for a permit after 2 years. A
previous version of the Ohio rule had
this time period as 4 years, which is the
time period found in both the NOx SIP
Call model rule and the Section 126
rule. The purpose of the 4 year period
in the model rule is to discourage these
opt-in sources from coming in and out
of the budget trading program at a
frequency that would be disruptive to
the operation of the trading program.
USEPA recommends Ohio change this
time period from 2 years to 4 years.

H. What Was USEPA’s Initial Action
Regarding the Ohio Plan?

On January 16, 2003, USEPA
published a direct final approval of the
Ohio NOx plan. This approval was
made with the understanding that Ohio
would change the flow control date to
2005. We also noted that if there were
no adverse comments received within
the 30-day comment period the rule
would be effective within 60 days from
the date of publication of the Federal
Register and USEPA would at that time
populate the compliance accounts and
sources would be able to participate in
the trading process.

I. What Comments Were Received on
Ohio’s Plan?

AEP submitted a comment which,
upon review, USEPA determined to be
adverse. We then published a
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withdrawal of the January 16, 2003
direct final approval noting that an
adverse comment was received and that
USEPA would address the concerns and
the comments from AEP. The
withdrawal was published on March 17,
2003, (68 FR 12590).

The comments from AEP included a
letter and an attachment which detailed
the following: USEPA’s Section 126 rule
establishes 2006 as the flow control date
for sources subject to that rule and AEP
does not believe the change (of the flow
control date in the Ohio rule to 2005) is
required by any provision of federal
law; different flow control dates will
exist in different States; and USEPA
should make a very limited change to
the model budget trading rule to revise
the flow control date to 2006. The
attachment to the letter addressed the
proposed rules for the State of Virginia
but, the issue of flow control date is
shared by both Virginia and Ohio. The
AEP letter also states that it prefers to
see the Ohio rule retain the 2006 flow
control date in order to retain the value
of early reduction credits. AEP noted
that it anticipates that the issue can be
fully explored in any subsequent
rulemaking procedure by Ohio EPA.

III. Response to Public Comment

The NOx SIP Call includes a
limitation (referred to as ‘‘flow control’’)
on the use of banked allowances for
compliance with the requirement to
hold allowances covering emissions
from affected units. The NOx SIP Call
requires that second year of the program
be the earliest year (referred to as the
“flow control date”’) for which flow
control may be triggered. Specifically,
the NOx SIP Call established May 1,
2003, as the commencement date for the
NOx Budget Trading Program and
required the flow control provisions to
apply starting in the second year (2004).
40 CFR 51.121(b)(1)(ii) and (2)(ii)(E).
Subsequently, the United States Court of
Appeals for the District of Columbia
Circuit established May 31, 2004 as the
commencement date for the NOx Budget
Trading Program, and so the second
year of the program—and the mandated
flow control date for state trading
programs starting in 2004—became
2005. While §51.121 and Part 96 were
not revised, USEPA has implemented
the new flow control date through the
notice and comment rulemakings for
approval of the SIPs.

Allowing the use of 2006 as the flow
control date (as in the version of Ohio’s
rule reviewed here) would be contrary
to the NOx SIP Call. The SIP Call
requires the flow control provisions to
apply starting in the second year of the
program. USEPA will not approve this

2006 date and is conditioning approval
of Ohio’s rule on the change of the flow
control date to 2005, the second year of
the Ohio NOx trading program. USEPA
is taking this position for several
reasons.

1. Allowing 2006 to be the flow
control date in Ohio could result in an
unfair advantage for units in that state
over units in other states with an earlier
flow control date. USEPA has approved
NOx Budget Trading Program rules
under the NOx SIP Call for 15 other
states and the District of Columbia.
None of the approved rules provides for
a flow control date later than 2005.2 The
flow control limitation on use of banked
allowances is triggered for an upcoming
ozone season if the total amount of
banked allowances held in allowance
accounts as of the allowance transfer
deadline (November 30 or, if it is not a
business day, the next business day) for
the prior ozone season exceeds 10
percent of the total trading budgets for
all state programs for the upcoming
ozone season. For the 2005 ozone
season, banked allowances held for
Ohio’s units or by Ohio companies as of
November 30, 2004 could be a
contributing factor for triggering flow
control in 2005 for all states with
trading programs that are in effect. If
Ohio units were to help trigger flow
control in 2005 but would not be subject
to the flow control limitation on use of
banked allowances in 2005, this would
give Ohio units an unfair advantage over
units in the other states with a flow
control date earlier than 2006.3

2In approving trading program rules for
Connecticut, Delaware, the District of Columbia,
Maryland, Massachusetts, New Jersey, New York,
and Rhode Island, USEPA approved flow control
dates of 2004. The NOx SIP Call established May
1, 2003 as the commencement date for the NOx
Budget Trading Program and required the flow
control provisions to apply starting in the second
year. USEPA’s approval of the 2004 flow control
date was based on the NOyx SIP Call. (USEPA notes
that it erroneously approved 2005 as the flow
control date for Pennsylvania, whose program also
begins in 2003.) When the United States Court of
Appeals made May 31, 2004 the commencement
date for the NOx Budget Trading Program, 2005
became the second year for state trading programs
beginning in 2004. USEPA approved 2005 as the
flow control date for states (i.e., Alabama, Illinois,
Indiana, Kentucky, North Carolina, South Carolina,
and West Virginia) whose programs begin in 2004.
In addressing whether and, if so, how to apply the
NOx SIP Call to the remaining states in the NOx
SIP Call region, USEPA will address how to handle
the flow control requirements and will take into
account the problems discussed in this section that
would result from some states having later flow
control dates than other states.

3 Although USEPA approved several state trading
programs with a 2004 flow control date (see n.1),
those states will not be disadvantaged by the fact
that the other states have a 2005 flow control date.
This is because 2005 is the earliest year that flow
control is likely to be triggered for states with a
2004 flow control date. For 2004, the calculation for

Further, should a 2006 flow control
date be approved for Ohio, this would
allow some companies to circumvent
the earlier flow control dates established
by other states. A company with
affected units in both Ohio and a state
with an earlier flow control date would
be particularly advantaged in this
regard. Such a company could
circumvent the earlier flow control date
by exchanging banked allowances held
for its units in the state with the earlier
flow control date for 2005 allowances
held for its units in Ohio. All of these
banked allowances could be used in
Ohio in 2005 without application of
flow control. However, a company with
only units in states with earlier flow
control dates could also circumvent, to
some extent, the flow control provisions
of those states. To the extent that the
latter company could purchase 2005
allowances and sell banked allowances,
it could also avoid the application of the
flow control limitation in 2005. In short,
allowing a 2006 flow control date for
Ohio would allow erosion of the
effectiveness of flow control for states
with a flow control date before 2006 and
would give an unfair advantage to some
companies.*

2. The fact that Part 97 in the Section
126 program established 2006 as the
flow control date does not support
allowing 2006 as the flow control date
in Ohio’s NOx SIP Call rule. USEPA
first notes that, at the time Part 97 was
promulgated, there existed the potential
for a number of states to have their units
subject to the trading program under
Section 126 as well as a number of
states to have their units governed by
trading programs under the NOx SIP
Call. This was due to uncertainty as to
whether all states would be able to
establish an approved program under
the NOx SIP Call. While the NOx SIP
Call established statewide NOx
emissions budgets, it allowed states the
flexibility to adopt whatever NOx
control measures (including the option
of participating in the NOx Budget
Trading Program based on the model
rule in Part 96) were shown to meet
their respective budgets. The states in

triggering flow control is the total number of banked
allowances in accounts as of December 1, 2003 (i.e.,
only the unused allowances allocated for 2003 plus
the compliance supplement pool allowances for
those states with trading programs beginning in
2003) divided by the total trading budgets for the
states with programs in effect in 2004 (i.e., virtually
all states in the NOx SIP Call region). Because, for
this calculation for 2004, the number of states
reflected in the numerator is so much smaller than
the number of states reflected in the denominator,
2005 is effectively the flow control date for all states
whose programs begin in 2003.

4 Companies in states with a 2004 flow control
date are not similarly disadvantaged by the 2005
flow control date for the remaining states. See n. 2.
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the NOx SIP Call region chose to adopt,
or are in the process of adopting, trading
programs based on Part 96. As long as
a state fully meets its obligations under
the NOx SIP Call, USEPA does not
intend to apply the Section 126 rule to
units in that state. The existing rule
provision withdrawing the Section 126
findings for any state is keyed to the
NOx SIP Call compliance date of 2003.
USEPA has already withdrawn the
Section 126 findings for Connecticut,
Maryland, New Jersey, and New York
on that basis. USEPA has proposed to
revise the Section 126 rule to withdraw
the Section 126 findings for states with
a May 31, 2004 compliance date. 65 FR
16644 (Apr. 2, 2003). In short, Part 97
(including the later flow control date of
2006) will likely no longer apply to any
states in the NOx SIP Call region. Only
the NOx SIP Call and Part 96 will likely
be applicable.

Moreover, in light of this change in
circumstances and upon reconsideration
of the discussion in the January 18, 2000
and April 30, 2002 preambles (and
echoed in the December 1999 response-
to-comments document) for Part 97
concerning the flow control date,
USEPA concludes that such discussion
is not complete and is no longer
applicable. In the January 18, 2000 Part
97 preamble, USEPA stated that it was
extending the flow control date to 2005
in response to some sources’ concern
“regarding the feasibility of installing
the NOx control equipment required
* * * without any risk to electricity
reliability”” and their resulting concern
that “there would not be enough
allowances for compliance in the initial
years of the Federal NOx Budget
Trading Program” under Part 97. 65 FR
2674, 2717 (Jan. 18, 2000). That
preamble explained that those concerns
had been “heightened’” by the triggering
of an analogous flow control
requirement in the second year of Ozone
Transport Commission (OTC) NOx
trading program, the predecessor
program in the Ozone Transport Region.
Id.

However, the basis for any potential
need for allowances to supplement the
trading budget in the initial years of the
NOx SIP Call and Section 126 trading
programs is that some units might
experience difficulties in installing NOx
emission controls (e.g., selective
catalytic reduction (SCR)) before the
commencement of the programs and
might need to use additional allowances
to cover their emissions in the initial
years of the programs until the
installations are completed. See 63 FR
57356, 57428-32 (Oct. 27, 1998)
(explaining that USEPA addressed these
concerns in establishing the compliance

deadline, banking as limited by flow
control, and the compliance supplement
pool of 200,000 additional allowances).
The triggering of flow control in the
second year (2000) of the OTC program
provides no basis for “heightened”
concern that units under the Section
126 program or the NOx SIP Call
program might have difficulties in
installing NOx controls and thus in
meeting the compliance deadline. OTC
flow control was triggered in 2000
because of the presence of extra
allowances (in addition to the amount
allocated for 1999) awarded in 1999 for
early reductions and because OTC units
were able to install sufficient NOx
controls to meet the OTC 1999
compliance deadline. This is
demonstrated by: the fact that without
the 24,635 early reduction allowances,
the bank would not have exceeded 10%
of the total trading budget and so would
not have triggered flow control;5 and the
fact that, in 1999, total emissions for
units participating in the OTC were less
than the total number of regular
allowances allocated by states
participating in the OTC.® Thus,
contrary to the January 18, 2000, Part 97
preamble, the triggering of flow control
in 2000 in the OTC program does not
provide a logical basis for concluding
that there will be a greater level of
control-installation difficulties than
already addressed in the NOx SIP Call
(which has a 2005 flow control date)
and that the flow control date should
therefore be extended to 2006 in the
Section 126 trading program (or for that
matter the NOx SIP Call trading
program).

Further, there is an additional factor
that was not considered in the January
18, 2000 and April 30, 2002 Part 97
preambles and that affects the
applicability of the preamble rationale
for the flow-control-date extension to
the NOx SIP Call. The likelihood of
there being insufficient allowances in
the initial years of the NOx SIP Call
trading program has been reduced
because, in addition to the compliance
supplement pool (which was considered
in the January 18, 2000 Part 97 preamble
and represents about 1/3 of the trading

5 The allowance bank as of November 30, 1999,
equaled 43,585 allowances. If the 24,635 early
reduction allowances had not been provided, the
bank would have been 18,950 allowances, which
would have been less than the flow control trigger
level of 10% of the 2000 trading budget (i.e., 10%
of 195,401 allowances or 19,540 allowances). See
1999 and 2000 OTC NOx Budget Program
Compliance Reports (March 27, 2000 and May 9,
2001).

6 Total emissions in 1999 for participating units
in the OTC program were 174,843 tons, as
compared to a total trading budget in 1999 of
194,103 allowances for participating states. Id.

budget), the availability of allowances in
those years has been effectively
augmented by U.S. Court of Appeal’s
extension of the commencement of the
program from May 1, 2003 to May 31,
2004. See Michigan v. EPA, 213 F.3d
663 (D.C. Cir. 2000), cert. den., 121 S.
Ct. 1225 (2001) (August 30, 2000 order
amending June 22, 2000 order lifting
stay of state’s SIP submission deadline).
Under the Court’s decision, the first year
for state trading programs commencing
in 2004 includes only 4 months (May
31-September 30, 2004). Despite this,
USEPA retained the full ozone season
trading budget for 2004 reflecting 5
months of emissions, an effective
increase of about 20%.

EPA finds it difficult to see how
companies could have reasonably relied
on a 2006 flow control date in
scheduling installation of controls. First,
since 1998, the NOx SIP Call has called
for a 2004 (or 2005, after the Court-
mandated compliance date delay) flow
control date and every state has been
developing, through a public notice and
comment procedure, NOx SIP Call rules
aimed at avoiding application of the
Section 126 rule with a later flow
control date. Second, the January 18,
2000 Part 97 preamble reiterated that
the NOx SIP Call continued to have a
2005 flow control date. See 65 FR 2718.
Third, except for Ohio and Virginia, no
state’s NOx SIP Call rule used a 2006
flow control date, and the Ohio and
Virginia NOx SIP Call rules with a 2006
flow control date were not promulgated
until mid-2002.

Finally, in the January 18, 2000 Part
97 preamble, USEPA stated that a “one-
year difference” in flow control dates
for sources subject to the NOx SIP Call
and Section 126 trading programs “will
not interfere with the trading of NOx
allowances” and that there is “no need
to restrict trading between” sources in
the two programs. 65 FR 2718; see also
67 FR 21522, 21526 (April 30, 2002).
However, neither the January 18, 2000
nor the April 30, 2002, Part 97 preamble
considered the problems discussed
above that can result from some States
having a later flow control date than
other States. See discussion in section 1
above. The Part 97 preambles also did
not address the issue of consistency
with the general objective under the
Clean Air Act for expeditious as
practicable achievement of attainment.
See discussion in section 4, below. In
short, the rationale for extending the
flow control date stated in the January
18, 2000 Part 97 preamble is not
applicable here.

3. Although a 2005 flow control date
may have the effect of reducing the
value of some allowances in the
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compliance supplement pool if flow
control is triggered in 2005, this does
not support allowing the Ohio NOx SIP
rule to have 2006 as the flow control
date. At the outset, USEPA notes that
the compliance supplement pool may be
used in the first two years of a state NOx
SIP Call trading program, and the
compliance supplement pool
allowances are treated as banked
allowances for purposes of triggering
and applying flow control. 40 CFR
51.121(b)(2)(iii)(D) and (E). While
compliance supplement pool
allowances in states with trading
programs beginning in 2003 or 2004
may be subject to flow control in 2005,
a unit has the flexibility to use those
allowances for compliance before 2005
in lieu of regular allowances and
thereby to avoid application of flow
control to the compliance supplement
pool allowances. USEPA recognizes, of
course, that such a strategy may result
in regular allowances (i.e., those
allocated for 2003 [in states with
programs beginning in 2003] and for
2004) being banked and subject to flow
control. However, whether compliance
supplement pool or regular allowances
are subject to flow control, that result
was intended under the NOx SIP Call.

In the NOx SIP Call, USEPA noted
that banking of allowances may ‘““inhibit
or prohibit achievement of the desired
emissions budget in a given [ozone]
season” since the use of banked
allowances for compliance for a specific
ozone season may result in total
emissions for affected units exceeding
the trading budget for that ozone season.
63 FR 25902, 25935 (May 11, 1998). The
trading budget reflects the emission
reductions mandated, and found to be
highly cost effective, under the NOx SIP
Call in order to prevent significant
contribution to nonattainment in
downwind states. Flow control
addresses the potential problem caused
by banking by continuing to allow
banking but discouraging the “excessive
use”” of banked allowances for
compliance. Id.; see also 63 FR 57473.
Excessive use of banked allowances is
discouraged by requiring that banked
allowances above a certain amount be
used on a 2-allowances-for-1-ton-of-
emissions basis. All other allowances
are used for compliance on a 1-for-1
basis.

However, the NOx SIP Call not only
required SIPs to include the flow
control provisions, but also required
that these provisions apply starting in
the second year of the program, which
was 2004 in the NOx SIP Call and
which became 2005 for many states after
the Court’s order delaying the
commencement of the trading program.

In short, any reduction in the value of
allowances in the compliance
supplement pool resulting from a 2005
flow control date results from the
intentional curbing under the NOx SIP
Call of excessive use of banked
allowances and is not a basis for
allowing a 2006 flow control date.”

4. USEPA maintains that allowing all
states to use 2006 as the flow control
date would be inconsistent with the
Clean Air Act. The Clean Air Act rests
on an ‘“‘overarching” principle that the
national ambient air quality standards
(NAAQS) be achieved as expeditiously
as possible. 63 FR 57449. For example,
under section 181 of the Clean Air Act,
the “primary standard attainment date
for ozone shall be as expeditiously as
practicable but not later than [certain
statutorily prescribed attainment
dates].” 42 U.S.C. 7511; see also 42
U.S.C. 7502(a)(2)(A). As discussed
above, the state trading budgets under
the NOx SIP Call reflect the emission
reductions mandated under the NOx SIP
Call in order to prevent significant
contribution to nonattainment in
downwind states. Flow control reduces
the likelihood of total emissions in any
given ozone season in the NOx SIP Call
region exceeding the total of the state
trading budgets by more than 10% and
in that way promotes achievement of
attainment as expeditiously as
practicable. The later the flow control
date, the greater the number of ozone
seasons that lack this provision
preventing, or at least minimizing,
excessive use of banked allowances and
total emissions in excess of the state
budgets. Moreover, emission reductions
in 2005 and 2006 may both help some
nonattainment areas achieve attainment
and help some areas achieve reasonable
further progress toward attainment. 63
FR 57449-50.8 The NOx SIP Call
balanced various factors, including the
potential benefits of banking and the
potential problems from excessive
banking, and determined that flow

7 USEPA notes that, even with the possibility of
triggering flow control in 2005, there is still an
incentive to make early reductions and obtain
compliance supplement pool allowances since,
under flow control, the use of banked allowances
for compliance is not barred but rather is on a 2-
for-1 basis. Further, in establishing flow control in
the NOyx SIP Call, USEPA balanced the
considerations for and against flow control,
including the impact on early reductions, and
determined a 2005 flow control date should be
established. As discussed above, USEPA maintains
that the determination (and the underlying
balancing of these considerations and the
underlying rationale) in the Section 126 rule to set
a later flow control date are not applicable here.

8USEPA notes that the NOx SIP Call covers a
larger number of states, and its emission limitations
are aimed at preventing significant contribution to
a larger number of states with nonattainment areas,
than the Section 126 rule.

control protection should begin in the
second year of the trading program. See
63 FR 25934—44; and 40 CFR
51.121(b)(2)(iii)(D) and (E).® Allowing a
later flow control date would run
contrary to the overarching objective of
expeditious as practicable attainment.

5. If Ohio provides EPA a written
commitment to meet the condition for
approval of the state’s NOx SIP Call
rule, i.e., to adopt a 2005 flow control
date within one year of issuance of
EPA’s conditional approval, EPA will
record—as soon as practicable after
EPA’s conditional approval becomes
effective—the allowance allocations
provided under Ohio’s rule. If it
becomes necessary to disapprove the
state’s rule, EPA will have the options
of (1) Applying the Section 126 trading
program or (2) adopting a trading
program through a federal
implementation plan. While the Section
126 trading program currently includes
a 2006 flow control date, EPA could
establish a 2005 flow control date under
a federal implementation plan.

IV. USEPA Action

We are giving conditional approval to
the Ohio NOx SIP because it meets the
requirements of the USEPA NOx trading
program by meeting Ohio’s NOx budget.
Ohio’s rule mirrors the USEPA model
rule for the NOx SIP Call and the State
adequately responded to all of the
concerns of stakeholders during the
public process. Ohio’s plan is approved
with the condition that Ohio EPA will
take action to change the date (the flow
control date) in OAC 3745-14—06(E)(6)
from 2006 to 2005 and submit the
change to USEPA for approval by
December 26, 2003. If the flow control
date is not changed from 2006 to 2005,
and Ohio fails to submit the change as
a revision to its plan by December 26,
2003, USEPA will remove the approval
of Ohio’s NOx SIP and take subsequent
rulemaking action, as necessary. USEPA
is publishing this action as a final rule
in response to the comment received as
a result of the January 16, 2003 final
rule which received one comment and
the proposed rule (published as a
proposal in the event an adverse

9In the January 18, 2000 Part 97 preamble,
USEPA stated that adoption of the third year of the
program as the flow control date “strikes an
appropriate balance” between concerns over the
feasibility of installing controls by May 1, 2003 and
the environmental goal of the program. 65 FR 2717.
This is echoed in the December 1999 response-to-
comments document (at 71), which stated that a
2006 flow control date will not “jeopardize the
environmental goal of this program.” As discussed
above, USEPA maintains that the determination
(and the underlying balancing of these
considerations and the underlying rationale) in the
Section 126 rule to set a later flow control date are
not applicable here. See, e.g., n.7.
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comment was filed) published in the
Federal Register. The public is advised
that this action will be effective
September 4, 2003.

Ohio EPA submitted a letter to
USEPA on June 25, 2003, which
commits to revising the State rule
(3745-14—06(E)(6)) which addresses the
flow control date. The State committed
to change this rule to reflect the year
2005 for flow control. USEPA is,
therefore, conditionally approving the
NOx SIP for the State of Ohio. As soon
as practicable after September 4, 2003,
compliance accounts for the sources
subject to the rule will be populated and
allowance trading may commence.
Within one year of the effective date of
the conditional approval Ohio must
submit an approved State rule which
establishes the flow control date as
2005.

If the State fails to submit the required
rule and any supporting documents to
USEPA by December 26, 2003, the final
conditional approval will automatically
convert to a disapproval and USEPA
will notify the State to this effect. If the
SIP is disapproved, this commitment
will no longer be a part of the NOx SIP.
The USEPA will subsequently publish a
notice in the notice section of the
Federal Register indicating that the
commitment has been disapproved and
removed from the SIP. If the State
adopts and submits the final rule
amendment as a SIP revision to USEPA,
within the six-month period it
committed to in the commitment letter
(and by December 26, 2003, as noted in
this rule), the conditionally approved
commitments will remain part of the
SIP until USEPA takes final action
approving or disapproving the new
submittal. If USEPA approves the
subsequent submittal, the newly
approved rule and supporting
documentation will become part of the
Ohio NOx SIP.

If after considering the comments on
the subsequent submittal, the USEPA
issues a final disapproval or if the
conditional approval portion is
converted to a disapproval, the
sanctions clock under section 179(a)
will begin. If the State does not submit
and USEPA does not approve the rule
on which the disapproval is based
within 18-months of the disapproval,
the USEPA must impose one of the
sanctions under 179(b)—highway
funding restrictions or the offset
sanction. In addition any final
disapproval would start the 24-month
clock for the imposition of section
110(c) Federal Implementation Plan.

USEPA is making this conditional
approval effective September 4, 2003
and source compliance accounts will be

populated shortly thereafter in order to
allow sources subject to the Ohio plan
to begin to participate in the trading
program.

V. Statutory and Executive Order
Reviews

Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget.

Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is also not subject to
Executive Order 13211, ‘““Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001).

Regulatory Flexibility Act

This action merely approves state law
as meeting federal requirements and
imposes no additional requirements
beyond those imposed by state law.
Accordingly, the Administrator certifies
that this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.).

Unfunded Mandates Reform Act

Because this rule approves pre-
existing requirements under state law
and does not impose any additional
enforceable duty beyond that required
by state law, it does not contain any
unfunded mandate or significantly or
uniquely affect small governments, as
described in the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4).

Executive Order 13175: Coordination
With Indian Tribal Governments

This rule also does not have a
substantial direct effect on one or more
Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes,
as specified by Executive Order 13175
(65 FR 67249, November 9, 2000).

Executive Order 13132: Federalism

This action also does not have
Federalism implications because it does
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in

Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act.

Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

This rule is not subject to Executive
Order 13045 (62 FR 19885, April 23,
1997), because it is not economically
significant.

National Technology Transfer and
Advancement Act

In reviewing SIP submissions,
USEPA’s role is to approve state
choices, provided that they meet the
criteria of the Clean Air Act. In this
context, in the absence of a prior
existing requirement for the State to use
voluntary consensus standards (VCS),
EPA has no authority to disapprove a
SIP submission for failure to use VCS.

It would thus be inconsistent with
applicable law for USEPA, when it
reviews a SIP submission, to use VCS in
place of a SIP submission that otherwise
satisfies the provisions of the Clean Air
Act. Thus, the requirements of section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(15 U.S.C. 272 note) do not apply.

Paperwork Reduction Act

This rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. USEPA will submit
a report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective September 4, 2003.

Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
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this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 6, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen oxides, Ozone, Reporting and
recordkeeping requirements.

Dated: July 25, 2003.
Bharat Mathur,
Acting Regional Administrator, Region 5.

= For the reasons stated in the preamble,
part 52, chapter I, title 40 of the Code of
Federal Regulations is amended as
follows:

PART 52— [AMENDED]

» 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart KK—Ohio

= 2. Section 52.1870 is amended by
adding paragraph (c)(128) to read as
follows:

§52.1870 Identification of plan.
* * * * *

(C)* * %

(128) On July 11, 2002, the Ohio
Environmental Protection Agency
submitted revisions to Chapter 3745—-14-
(1 through 11) of the Ohio
Administrative Code (OAC), an oxides
of nitrogen (NOx) budget trading
program in Ohio, with a request that the
Ohio State Implementation Plan be
revised to include these NOx rules.

(i) Incorporation by reference.

(A) Ohio NOx rules: 3745-14-01,
3745-14-02, 3745-14-03, 3745-14-04,
3745-14-05, 3745-14-06, 3745-14-07,
3745-14-08, 3745-14—-09, 3745-14-10,
3745—-14-11 in the OAC all with an
effective date of July 18, 2002.

(ii) On June 25, 2003, the Ohio
Environmental Protection Agency
submitted a letter committing to change
the flow control date, in rule 3745-14—
06(E)(6) from 2006 to 2005, within
approximately 6 months of the effective
date of the submittal date.

[FR Doc. 03—19925 Filed 8—4—-03; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA206-4212a; FRL-7524-9]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Revision to Pittsburgh-
Beaver Valley Area Ozone Maintenance
Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is taking direct final
action to approve revisions to the
Pennsylvania State Implementation
Plan. The revisions consist of an
amendment to the contingency
measures portion of the maintenance
plan for the Pittsburgh-Beaver Valley
ozone maintenance area. EPA is
approving these revisions to
Pennsylvania SIP in accordance with
the requirements of the Clean Air Act.

DATES: This rule is effective on October
6, 2003, without further notice, unless
EPA receives adverse written comment
by September 4, 2003. If EPA receives
such comments, it will publish a timely
withdrawal of the direct final rule in the
Federal Register and inform the public
that the rule will not take effect.

ADDRESSES: Comments may be
submitted either by mail or
electronically. Written comments
should be mailed to Makeba Morris,
Chief, Air Quality Planning Branch,
Mailcode 3AP21, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Electronic comments should be
sent either to morris.makeba@epa.gov or
to http://www.regulations.gov, which is
an alternative method for submitting
electronic comments to EPA. To submit
comments, please follow the detailed
instructions described in Part III of the
Supplementary Information section.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region IIT, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 1301 Constitution
Avenue NW., Room B108, Washington,
DC 20460; Pennsylvania Department of
Environmental Protection, Bureau of Air
Quality, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105.

FOR FURTHER INFORMATION CONTACT:
Kathleen Anderson, (215) 814—2173, or

by e-mail at
Anderson.Kathleen@epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On October 19, 2001, the Pittsburgh-
Beaver Valley ozone nonattainment area
was redesignated to attainment of the
ozone National Ambient Air Quality
Standard (NAAQS) [66 FR 53094].
Subsequent to the re-classification of the
Pittsburgh area to attainment, the Sierra
Club and the Group Against Smog and
Pollution (GASP) filed suit against
EPA’s action in the U.S. Court of
Appeals for the Third Circuit. On
January 22, 2003, the U.S. Department
of Justice signed an agreement with the
litigants, represented by EarthJustice,
which called for additions to the
contingency measures portion of the
Pittsburgh-Beaver Valley Ozone
Maintenance Plan.

To address the conditions of the
agreement, the Commonwealth
amended the maintenance plan for the
Pittsburgh area. Per the terms of the
January 22, 2003 agreement, the
Commonwealth of Pennsylvania
submitted a formal revision to its State
Implementation Plan (SIP) on April 11,
2003, which identifies additional
measures the Commonwealth would
take in the event of exceedances of the
one-hour ozone NAAQS.

II. Summary of SIP Revision

The revised Pittsburgh area
maintenance plan identifies additional
measures the Commonwealth would
take in the event of exceedances of the
one-hour ozone NAAQS. These
additional measures include
incorporating transportation control
measures into the SIP if such measures
offer a quantifiable ozone reduction
benefit; increasing rule effectiveness of
Stage II controls at gasoline stations; the
convening of a stakeholder group to
recommend additional measures; and
proposing additional control measures
to attain and maintain the ozone
NAAQS in the area. The revised plan
also includes a detailed schedule for
identification and adoption of
additional measures if warranted by
ozone exceedances or violations.

II1. Final Action

EPA is approving the revised
Pittsburgh area maintenance plan
submitted on April 11, 2003. EPA is
publishing this rule without prior
proposal because the Agency views this
as a noncontroversial amendment and
anticipates no adverse comment as this
revision is a result of an agreement
reached among involved parties of the
legal action. However, in the ‘“Proposed
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Rules” section of today’s Federal
Register, EPA is publishing a separate
document that will serve as the proposal
to approve the revised Pittsburgh area
maintenance plan, if adverse comments
are filed. This rule will be effective on
October 6, 2003, without further notice
unless EPA receives adverse comment
by September 4, 2003. If EPA receives
adverse comment, EPA will publish a
timely withdrawal in the Federal
Register informing the public that the
rule will not take effect. EPA will
address all public comments in a
subsequent final rule based on the
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
must do so at this time.

You may submit comments either
electronically or by mail. To ensure
proper receipt by EPA, identify the
appropriate rulemaking identification
number PA206—4212 in the subject line
on the first page of your comment.
Please ensure that your comments are
submitted within the specified comment
period. Comments received after the
close of the comment period will be
marked “late.” EPA is not required to
consider these late comments.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket.
If EPA cannot read your comment due
to technical difficulties and cannot
contact you for clarification, EPA may
not be able to consider your comment.

i. E-mail. Comments may be sent by
electronic mail (e-mail) to
morris.makeba@epa.gov, attention
PA206-4212. EPA’s e-mail system is not
an “anonymous access’’ system. If you
send an e-mail comment directly
without going through Regulations.gov,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are

included as part of the comment that is
placed in the official public docket.

ii. Regulations.gov. Your use of
Regulation.gov is an alternative method
of submitting electronic comments to
EPA. Go directly to http://
www.regulations.gov, then select
“Environmental Protection Agency’” at
the top of the page and use the “go”
button. The list of current EPA actions
available for comment will be listed.
Please follow the online instructions for
submitting comments. The system is an
“anonymous access”’ system, which
means EPA will not know your identity,
e-mail address, or other contact
information unless you provide it in the
body of your comment.

ii1. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in the ADDRESSES section of
this document. These electronic
submissions will be accepted in
WordPerfect, Word or ASCII file format.
Avoid the use of special characters and
any form of encryption.

2. By Mail. Written comments should
be addressed to the EPA Regional office
listed in the ADDRESSES section of this
document.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, confidential
business information (CBI), or other
information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

Submittal of CBI Comments

Do not submit information that you
consider to be CBI electronically to EPA.
You may claim information that you
submit to EPA as CBI by marking any
part or all of that information as CBI (if
you submit CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
as CBI and then identify electronically
within the disk or CD ROM the specific
information that is CBI). Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

In addition to one complete version of
the comment that includes any

information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the official
public regional rulemaking file. If you
submit the copy that does not contain
CBI on disk or CD ROM, mark the
outside of the disk or CD ROM clearly
that it does not contain CBI. Information
not marked as CBI will be included in
the public file and available for public
inspection without prior notice. If you
have any questions about CBI or the
procedures for claiming CBI, please
consult the person identified in the FOR
FURTHER INFORMATION CONTACT section.

Considerations When Preparing
Comments to EPA

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide any technical information
and/or data you used that support your
views.

4. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
deadline identified.

8. To ensure proper receipt by EPA,
identify the appropriate regional file/
rulemaking identification number in the
subject line on the first page of your
response. It would also be helpful if you
provided the name, date, and Federal
Register citation related to your
comments.

IV. Statutory and Executive Order
Reviews

A. General Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘“‘significant regulatory action” and
therefore is not subject to review by the
Office of Management and Budget. For
this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
state law as meeting Federal
requirements and imposes no additional
requirements beyond those imposed by
state law. Accordingly, the
Administrator certifies that this rule
will not have a significant economic
impact on a substantial number of small
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entities under the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). Because this
rule approves pre-existing requirements
under state law and does not impose
any additional enforceable duty beyond
that required by state law, it does not
contain any unfunded mandate or
significantly or uniquely affect small
governments, as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104—4). This rule also does not
have tribal implications because it will
not have a substantial direct effect on
one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000). This
action also does not have Federalism
implications because it does not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999). This action merely
approves a state rule implementing a
Federal standard, and does not alter the
relationship or the distribution of power
and responsibilities established in the
Clean Air Act. This rule also is not
subject to Executive Order 13045
“Protection of Children from
Environmental Health Risks and Safety
Risks” (62 FR 19885, April 23, 1997),
because it is not economically
significant.

In reviewing SIP submissions, EPA’s
role is to approve state choices,
provided that they meet the criteria of
the Clean Air Act. In this context, in the
absence of a prior existing requirement
for the State to use voluntary consensus
standards (VCS), EPA has no authority
to disapprove a SIP submission for
failure to use VCS. It would thus be
inconsistent with applicable law for
EPA, when it reviews a SIP submission,
to use VCS in place of a SIP submission
that otherwise satisfies the provisions of
the Clean Air Act. Thus, the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. This rule does
not impose an information collection
burden under the provisions of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

B. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small

Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule”” as defined by 5 U.S.C.
804(2).

C. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by October 6, 2003.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action to
approve revisions to the contingency
measures for the Pittsburgh-Beaver
Valley ozone maintenance plan may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by

reference, Nitrogen dioxide, Ozone,
Volatile organic compounds.

Dated: June 30, 2003.
Thomas C. Voltaggio,
Acting Regional Administrator, Region III.

m 40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

= 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart 2020—Pennsylvania

m 2. Section 52.2020 is amended by
adding paragraph (c)(210) to read as
follows:

§52.2020 Identification of plan.
* * * * *
(C] * % %

(210) Revisions to the Pennsylvania
Regulations which include amendments
to the 2001 Pittsburgh-Beaver Valley
ozone maintenance plan submitted on
April 11, 2003 by the Pennsylvania

Department of Environmental
Protection:

(i) Incorporation by reference.

(A) Letter of April 11, 2003 from the
Pennsylvania Department of
Environmental Protection transmitting
revisions to the Pittsburgh-Beaver
Valley ozone maintenance plan.

(B) Amendments to the Pittsburgh-
Beaver Valley ozone maintenance plan
which add sections E-2 and E-3,
effective April 2003.

(ii) Additional Material.—Remainder
of the State submittal pertaining to the
revisions listed in paragraph (c)(210)(i)
of this section.

[FR Doc. 03—19739 Filed 8—4—03; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[NC-97-200319(w); FRL—7539-8]

Approval and Promulgation of
Implementation Plans for North
Carolina: Withdrawal of Direct Final
Rule

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Withdrawal of direct final rule.

SUMMARY: Due to adverse comment, EPA
is withdrawing the direct final rule
published June 6, 2003, (see 68 FR
33873) approving revisions to the North
Carolina State Implementation Plan.
The purpose of the revision to rule 15A
NCAC 2D.0521 was to provide sources
using continuous opacity monitors
(COM) the same opportunity to comply
with the visible emissions rule as
sources that do not use COM devices.
EPA stated in the direct final rule that
if EPA received adverse comment by
July 7, 2003, the rule would be
withdrawn and not take effect. EPA
subsequently received adverse
comment. EPA will address the
comment in a subsequent final action
based upon the proposed action
published on June 6, 2003 (see 68 FR
33898). EPA will not institute a second
comment period on this action.

DATES: The direct final rule is
withdrawn as of August 5, 2003.

FOR FURTHER INFORMATION CONTACT:
Rosymar De La Torre Colén, Air
Planning Branch, U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street, SW., Atlanta, Georgia 30303—
8960. Phone number: 404/562—-8965; E-
mail: delatorre.rosymar@epa.gov.
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List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Volatile organic
compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 25, 2003.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 03-19926 Filed 8—4—03; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63

[FRN-7539-5]

RIN 2060-AK71

Amendments to Project XL Site-
Specific Rulemaking for Georgia-

Pacific Corporation’s Facility in Big
Island, VA

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is publishing this site-
specific rule to implement a project
under the Project eXcellence and
Leadership (Project XL) program, an
EPA initiative which encourages
regulated entities to achieve better
environmental results at decreased costs
at their facilities. As part of the Project
XL program, EPA is supporting a project
for Georgia-Pacific Corporation’s pulp
and paper mill located in Big Island,
Virginia. Under the project, Georgia-
Pacific will attempt the first United
States commercial scale demonstration
of black liquor gasification, a new
technology for the treatment of black
liquor wastes that promises significantly
lower air emissions and greater energy
efficiency compared to conventional
treatment methods. The technology,
including its environmental and energy
benefits, potentially is transferable to
the rest of the pulp and paper industry.
As part of its support for the project,
EPA issued a site-specific rule on March
26, 2001 (66 FR 16400) that amended a
Clean Air Act hazardous air pollutant
standard applicable to the Big Island
facility. Those amendments, in part,
provided Georgia-Pacific’s facility up to
an additional three years (from March
13, 2004, to March 1, 2007) to comply
with the standard in the event the black
liquor gasification system fails and the
company must revert to installation of
conventional means of controlling

emissions from black liquor treatment.
Without the amendments, Georgia-
Pacific would not have undertaken the
project.

At this time, construction is well
underway on the new gasification
system. However, Georgia-Pacific has
experienced certain, largely
unavoidable, delays in construction.
The delays have been significant enough
that the company now projects starting-
up the system about one year later than
originally anticipated. As a result,
Georgia-Pacific has requested that EPA
extend the compliance date flexibility
up to one year longer than provided in
the original Project XL site-specific rule.
After reviewing all information
concerning Georgia-Pacific’s request, we
believe it appropriate to amend the
original site-specific rule. This action
amends the original compliance
extension and allows Georgia-Pacific up
to March 1, 2008 to comply with the
standard, in the event the gasification
system fails.

DATES: This direct final rule will be
effective on November 3, 2003 without
further notice, unless EPA receives
adverse comments by September 4,
2003. If EPA receives adverse comment,
we will publish a timely withdrawal in
the Federal Register informing the
public that this rule will not take effect.

Public Comments. Comments on this
direct final rulemaking must be received
on or before September 4, 2003. All
comments should be submitted in
writing or electronically according to
the directions below in the
SUPPLEMENTARY INFORMATION section.

Public Hearing. Commenters may
request a public hearing no later than
August 19, 2003. Commenters
requesting a public hearing should
specify the basis for their request.

If EPA determines that there is
sufficient reason to hold a public
hearing, it will be held on September 8,
2003, at 10 a.m. Requests to present oral
testimony must be made by August 25,
2003.

ADDRESSES: To make comments by mail,
send (two) 2 copies of your comments
to the Air and Radiation Docket and
Information Center, Environmental
Protection Agency, Mailcode: 6102T,
1200 Pennsylvania Ave., NW.,
Washington, DC, 20460, Attention
Docket ID No. A-2002-0072. Comments
also may be submitted electronically, or
through hand delivery/courier. Follow
the detailed instructions as provided
below in I.C. of the SUPPLEMENTARY
INFORMATION section.

Persons interested in requesting a
hearing, attending a hearing, or
presenting oral testimony at a hearing

should call Mr. David Beck at (919)
541-5421. If a public hearing is held, it
will take place at the Big Island
Elementary School, 1114 Schooldays
Road, Big Island, Virginia.

FOR FURTHER INFORMATION CONTACT: Mr.
David Beck, Office of Environmental
Policy Innovation (E-143-02), U.S. EPA,
Research Triangle Park, NC 27711. Mr.
Beck can be reached at 919-541-5421
(or by e-mail at: beck.david@epa.gov).
Further information on today’s action
may also be obtained on the World
Wide Web at http://www.epa.gov/
projectxl/.

SUPPLEMENTARY INFORMATION:

Outline of Today’s Document

The information presented in this
preamble is arranged as follows:

I. General Information
A. Regulated Entities
B. How Can I Get Copies Of This Document
and Other Related Information?
C. How and To Whom Do I Submit
Comments?
D. How Should I Submit CBI to the
Agency?
E. What Should I Consider as I Prepare My
Comments for EPA?
II. Authority
III. Background
A. What is Project XL?
B. Description of Big Island Facility
IV. The Georgia-Pacific XL Project
A. What Are the Basic Elements of the
Project?
B. What Is the Construction Status Under
the Project?

V. What Regulatory Change Are We Making
To Accommodate the Construction
Delay?

VI. Statutory and Executive Order Reviews

A. Executive Order 12866: Regulatory
Planning and Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination with Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children from Environmental Health and
Safety Risks
H. Executive Order 13211: Actions that
Significantly Affect Energy Supply,
Distribution, or Use
. National Technology Transfer
Advancement Act
J. Executive Order 12898: Federal Actions
to Address Environmental Justice in
Minority Populations and Low-Income
Populations
K. Congressional Review Act

—

1. General Information

A. Regulated Entities

This amendment to the Pulp and
Paper MACT II applies to a single
source, the Georgia-Pacific
Corporation’s pulp and paper facility in
Big Island, Virginia.



Federal Register/Vol. 68, No. 150/ Tuesday, August 5, 2003/Rules and Regulations

46103

B. How Can I Get Copies of This
Document and Other Related
Information?

1. Docket. EPA has established an
official public docket for this action
under Docket ID No. A—2002-0072. The
official public docket consists of the
documents specifically referenced in
this action, any public comments
received, and other information related
to this action. Although a part of the
official docket, the public docket does
not include Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
The official public docket is the
collection of materials that is available
for public viewing at the Air and
Radiation Docket and Information
Center in the EPA Docket Center, (EPA/
DC) EPA West, Room B102, 1301
Constitution Ave., NW., Washington,
DC. The EPA Docket Center Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Reading Room is (202)
566—1744, and the telephone number for
the Air and Radiation Docket is (202)
566—1742. The public may copy a
maximum of 100 pages from any
regulatory docket at no charge.
Additional copies cost 15 cents per
page.

2. Electronic Access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/.

An electronic version of the public
docket is available through EPA’s
electronic public docket and comment
system, EPA Dockets. You may use EPA
Dockets at http://www.epa.gov/edocket/
to submit or view public comments,
access the index listing of the contents
of the official public docket, and to
access those documents in the public
docket that are available electronically.
Once in the system, select “‘search,”
then key in the appropriate docket
identification number.

Certain types of information will not
be placed in the EPA Dockets.
Information claimed as CBI and other
information whose disclosure is
restricted by statute, which is not
included in the official public docket,
will not be available for public viewing
in EPA’s electronic public docket. EPA’s
policy is that copyrighted material will
not be placed in EPA’s electronic public
docket but will be available only in
printed, paper form in the official public
docket. To the extent feasible, publicly
available docket materials will be made
available in EPA’s electronic public
docket. When a document is selected

from the index list in EPA Dockets, the
system will identify whether the
document is available for viewing in
EPA'’s electronic public docket.
Although not all docket materials may
be available electronically, you may still
access any of the publicly available
docket materials through the docket
facility identified in I.B. EPA intends to
work towards providing electronic
access to all of the publicly available
docket materials through EPA’s
electronic public docket.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing in EPA’s electronic public
docket as EPA receives them and
without change, unless the comment
contains copyrighted material, CBI, or
other information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
EPA’s electronic public docket. The
entire printed comment, including the
copyrighted material, will be available
in the public docket. Public comments
submitted on computer disks that are
mailed or delivered to the docket will be
transferred to EPA’s electronic public
docket. Public comments that are
mailed or delivered to the Docket will
be scanned and placed in EPA’s
electronic public docket. Where
practical, physical objects will be
photographed, and the photograph will
be placed in EPA’s electronic public
docket along with a brief description
written by the docket staff.

For additional information about
EPA’s electronic public docket visit EPA
Dockets online or see 67 FR 38102, May
31, 2002.

C. How and to Whom Do I Submit
Comments?

You may submit comments
electronically, by mail, by facsimile, or
through hand delivery/courier. To
ensure proper receipt by EPA, identify
the appropriate docket identification
number in the subject line on the first
page of your comment. Please ensure
that your comments are submitted
within the specified comment period.
Comments received after the close of the
comment period will be marked “late.”
EPA is not required to consider these
late comments. If you wish to submit
CBI or information that is otherwise
protected by statute, please follow the
instructions in I.C.2 and I.D. below. Do
not use EPA Dockets or e-mail to submit
CBI or information protected by statute.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any
cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket,
and made available in EPA’s electronic
public docket. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment.

i. EPA Dockets. Your use of EPA’s
electronic public docket to submit
comments to EPA electronically is
EPA’s preferred method for receiving
comments. Go directly to EPA Dockets
at http://www.epa.gov/edocket, and
follow the online instructions for
submitting comments. To access EPA’s
electronic public docket from the EPA
Internet Home Page, select “Information
Sources,” “Dockets,” and “EPA
Dockets.” Once in the system, select
“search,” and then key in Docket ID No.
A-2002—-0072. The system is an
“anonymous access”’ system, which
means EPA will not know your identity,
e-mail address, or other contact
information unless you provide it in the
body of your comment.

ii. E-mail. Comments may be sent by
electronic mail (e-mail) to a-and-r-
Docket@epa.gov, Attention Docket ID
No. A—2002-0072. In contrast to EPA’s
electronic public docket, EPA’s e-mail
system is not an “anonymous access”’
system. If you send an e-mail comment
directly to the Docket without going
through EPA’s electronic public docket,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket, and
made available in EPA’s electronic
public docket.

iii. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in C.2 below. These electronic
submissions will be accepted in



46104

Federal Register/Vol. 68, No. 150/ Tuesday, August 5, 2003/Rules and Regulations

WordPerfect or ASCII file format. Avoid
the use of special characters and any
form of encryption.

2. By Mail. Send two (2) copies of
your comments to the Air and Radiation
Docket and Information Center,
Environmental Protection Agency,
Mailcode: 6102T, 1200 Pennsylvania
Ave., NW., Washington, DC 20460,
Attention Docket ID No. A-2002-0072.

3. By Hand Delivery or Courier.
Deliver your comments to:
Environmental Protection Agency, EPA
Docket Center, 1301 Constitution
Avenue, NW., Washington, DC 20004,
Attention Docket ID No. A-2002-0072.
Such deliveries are only accepted
during the Docket’s normal hours of
operation as identified in A.1.

4. By Facsimile. Fax your comments
to: (202) 566—1741, Attention Docket ID.
No. A-2002-0072.

D. How Should I Submit CBI to the
Agency?

Do not submit information that you
consider to be CBI electronically
through EPA’s electronic public docket
or by e-mail. Send or deliver
information identified as CBI only to the
following address: Environmental
Protection Agency, EPA Docket Center
(EPA/DC), RCRA Docket, 1301
Constitution Avenue, NW., Washington,
DC 20004, Attention Docket ID No.
RCRA-2002-0032. You may claim
information that you submit to EPA as
CBI by marking any part or all of that
information as CBI (if you submit CBI
on disk or CD ROM, mark the outside
of the disk or CD ROM as CBI and then
identify electronically within the disk or
CD ROM the specific information that is
CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the public
docket and EPA’s electronic public
docket. If you submit the copy that does
not contain CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
clearly that it does not contain CBL
Information not marked as CBI will be
included in the public docket and EPA’s
electronic public docket without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult the person identified in
Summary section above.

E. What Should I Consider as I Prepare
My Comments for EPA?

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide any technical information
and/or data you used that support your
views.

4. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
deadline identified.

8. To ensure proper receipt by EPA,
identify the appropriate docket
identification number in the subject line
on the first page of your response. It
would also be helpful if you provided
the name, date, and Federal Register
citation related to your comments.

II. Authority

This rule is being promulgated under
the authority of section 112 of the Clean
Air Act, as amended in 1990 (42 U.S.C.
7401, et seq.).

III. Background

A. What Is Project XL?

Project XL is an EPA initiative
developed to allow regulated entities to
achieve better environmental results at
less cost. Project XL—“eXcellence and
Leadership”—was announced on March
16, 1995 (see 60 FR 27282, May 23,
1995). Detailed descriptions of the
Project XL program have been published
previously in numerous public
documents which are generally
available electronically via the Internet
at http://www.epa.gov/projectxl/.
Briefly, Project XL gives a limited
number of regulated entities the
opportunity to develop their own pilot
projects and alternative strategies to
achieve environmental performance that
is superior to what would be achieved
through compliance with current and
reasonably anticipated future
environmental regulations. These efforts
are crucial to the Agency’s ability to test
new regulatory strategies that reduce
regulatory burden and promote
economic growth while achieving better
environmental and public health
protection. The Agency intends to
evaluate the results of this and other XL
projects to determine which specific
elements of the projects, if any, should
be more broadly applied to other

regulated entities, for the benefit of both
the economy and the environment.

Project XL is intended to allow EPA
to experiment with new or pilot projects
that provide alternative approaches to
regulatory requirements, both to assess
whether they provide benefits at the
specific facility affected, and determine
whether these projects should be
considered for wider application. Such
pilot projects allow EPA to proceed
more quickly than would be possible
when undertaking changes on a
nationwide basis. EPA may modify
rules, on a site-or State-specific basis,
that represent one of several possible
policy approaches within a more
general statutory directive, so long as
the alternative being used is permissible
under the statute.

On May 31, 2000, EPA’s Region 3,
joined by the Virginia Department of
Environmental Quality (DEQ), the U.S.
Department of Agriculture Forest
Service, and Georgia-Pacific signed the
Final Project Agreement (FPA) for the
Georgia-Pacific XL project. A copy of
the FPA is available to the public at the
EPA Air Docket in Washington, DC
(Docket No. A—2000—42), at the EPA
Region 3 Library in Philadelphia, and
on the Internet at hitp://www.epa.gov/
ProjectXL/georgia/finalfpa.pdf. The FPA
is a non-binding written agreement
between the project sponsor and
regulatory agencies which describes the
project in detail, discusses criteria to be
met, identifies performance goals and
indicators, and outlines how the
agreement will be managed.

B. Description of Big Island Facility

Georgia-Pacific owns and operates a
non-sulfur, non-bleaching pulp and
paper mill at Big Island, Virginia. The
facility produces two products:
corrugating medium, which is used by
box manufacturing plants to make the
fluted inner layer of corrugated boxes;
and linerboard, which is used for the
inside and outside layers of the boxes.
Corrugating medium is made from
secondary (recycled) fiber and
hardwood pulp produced using a
sodium carbonate/sodium hydroxide
based pulping liquor, and linerboard is
made from fiber recycled from old
corrugated containers, clippings and
rejects from corrugated container
manufacturing plants, and some mixed
office waste paper. Overall, the mill
produces an average 870 tons per day of
corrugating medium and 730 tons per
day of linerboard.

The mill currently handles the spent
(“black”) liquor from wood pulping
operations by reducing liquor water
content, using a conventional multiple
effect evaporation train, and combusting
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the concentrated (about 60 percent
solids) liquor in two smelters. Molten
smelt is drawn from the smelters and
dissolved in water to recover the
pulping chemical sodium carbonate.
Exhaust gases from the smelters pass
through a venturi scrubber and are then
discharged to the atmosphere.

IV. The Georgia-Pacific XL Project

A. What Are the Basic Elements of the
Project?

The mill currently is subject to two air
emission standards. The first was
promulgated under Clean Air Act (CAA)
section 112, as part of the “Cluster
Rule,” on April 15, 1998 (63 FR 18617).
That rule set standards reflecting
performance of maximum achievable
control technology (MACT) for
hazardous air pollutants (HAPs) emitted
by certain emission sources in pulp and
paper mills. EPA promulgated a second
air standard for pulp and paper mills on
January 12, 2001 (66 FR 3179). The
second standard, likewise reflecting
MACT, specifically addresses HAP
emissions from combustion sources
associated with the recovery of pulping
chemicals from liquid pulping wastes
(e.g., black liquor)(40 CFR part 63,
subpart MM—National Emission
Standards for Hazardous Air Pollutants
From Chemical Recovery Combustion
Sources at Kraft, Soda, Sulfite, and
Stand-Alone Semichemical Pulp Mills
or “MACT II”"). Georgia-Pacific’s facility
at Big Island is a semi-chemical pulp
mill and its two existing smelters (types
of combustion units) are subject to the
MACT Il rule.

The MACT II rule contains emission
limitations, but does not require use of
a particular technology to meet the
limitations. The current emissions from
Georgia-Pacific’s two existing smelters
at Big Island exceed the HAP emission
standard in the MACT II rule. For
Georgia-Pacific’s Big Island facility to
meet the standard, the smelters would
have to be upgraded substantially. The
age and physical condition of the
smelters dictate that they either be
rebuilt with additional emission control
devices or replaced, such as with a
conventional recovery boiler commonly
used in the industry. Of these two
options, Georgia-Pacific would choose
to replace the smelters with a
conventional recovery boiler.

However, Georgia-Pacific also
investigated, and eventually chose, a
third alternative for chemical recovery,
replacing the smelters with a
PulseEnhanced™, steam reforming
black liquor gasification system
developed by Stone Chem, Inc. This
technology uses steam reforming to

convert the organics in black liquor to

a hydrogen-rich gas fuel, leaving the
residual pulping chemicals (primarily
sodium carbonate) for reuse. The gas
can then be used as a clean burning
energy source for heat in the gasification
unit and as an alternative boiler fuel,
replacing fossil-fuel based (non-
renewable) natural gas. Implementation
of such a gasification system is expected
to allow the Big Island facility to reduce
emissions well below the MACT II HAP
emission standards, and to significantly
lower emissions of other criteria
pollutants, compared to installation of
conventional technology. However, the
technology has yet to be commercially
demonstrated.

The signatories to the FPA, and the
other project stakeholders, believe that
gasification of black liquor represents a
new and better approach for the
chemical recovery process and
eliminates many of the deficiencies of
the conventional recovery furnace and
fluid bed combustion technologies. The
benefits of gasification to the paper
industry generally are expected to
include: increased efficiency in energy
conversion and chemical recovery,
elimination of the smelt-water explosion
hazard, reduced operation and
maintenance costs, and significantly
lower environmental emissions. The
emissions expected to be reduced
include: particulates, sulfur dioxide
(SO,), total reduced sulfur (TRS),
nitrogen oxides (NOx), volatile organic
compounds (VOC), carbon monoxide
(CO), hazardous air pollutants (HAP),
and greenhouse gases, specifically
carbon dioxide (COa2). These benefits are
particularly attractive to pulp mills such
as Georgia-Pacific’s at Big Island that
use a semi-chemical non-sulfur process
that requires auxiliary fossil fuel to
sustain combustion of the black liquor.
Projected benefits to the Big Island
facility and surrounding areas include
significant reductions in NOx, VOC, CO,
and particulates.

Although Georgia-Pacific’s feasibility
analysis indicated the risks of
attempting to construct and operate the
new technology would be within
acceptable limits from a technical
standpoint, the company had two other
concerns. The first concern was the cost
of the project. Estimated costs to
complete a black liquor gasification
project, the first commercial scale
implementation of this technology, were
quite high and considerably more than
the cost of installing a new conventional
recovery boiler. Therefore, Georgia-
Pacific sought and has received some
co-funding from the U.S. Department of
Energy (DOE), which has recognized the
technology’s potential usefulness.

The second concern involved
compliance with the MACT II rule. With
this demonstration of a new technology
come risks that the technology
ultimately will not be successful. If this
occurs, Georgia-Pacific’s Big Island mill
will not have a functioning replacement
for the smelters in time to meet the
MACT II compliance date, which is
March 13, 2004. Therefore, for this XL
project EPA committed to undertake a
rulemaking to provide temporary relief
from the MACT II compliance date for
this situation (and also for a defined
time period in which Georgia-Pacific
will run the new gasification system on
black liquor from a Kraft pulp mill, to
meet an obligation under their funding
agreement with DOE). To fulfill this
commitment, EPA promulgated
amendments to the MACT Il rule on
March 26, 2001 (66 FR 16400).

The amendments included a
provision to allow the Big Island facility
until March 1, 2007, to comply with the
applicable performance standard, if
Georgia-Pacific’s attempt to implement
commercial scale black liquor
gasification at the Big Island mill fails.
The compliance extension, nearly three
years later than the otherwise applicable
compliance date, was intended to allow
Georgia-Pacific time to replace the
unsuccessful gasifier with a
conventional chemical recovery system.

B. What Is the Construction Status
Under the Project?

Proceeding according to the FPA and
the original site-specific rule, and after
signing a co-funding contract with the
Department of Energy (DOE), Georgia-
Pacific began final design and
construction of the black liquor
gasification system in early 2001. Since
that time, Georgia-Pacific has spent
about 13 million dollars, and has made
considerable construction progress. As
of the end of December 2002,
construction was about 50% complete
(see Georgia-Pacific’s Web site for
current project construction
information: http://www.gp.com/
containerboard/mills/big/steam.html).
But Georgia-Pacific also has experienced
delays. To begin with, in the FPA
Georgia-Pacific agreed to begin
construction after signing a contract
with DOE. That signing was expected to
take place in mid-2000, but did not
occur until February 15, 2001.
Additionally, Georgia-Pacific
encountered several unexpected,
significant design issues. For example,
control of sulfur emissions from the
system was originally based on
scrubbing hydrogen sulfide from the
product gas using green liquor. This
strategy proved infeasible. After
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evaluating several alternative hydrogen
sulfide scrubbing processes, Georgia-
Pacific determined that the best
alternative was to control the sulfur
compounds after combustion of the
product gas, with a sulfur dioxide
scrubber. This change required major
revisions to process design and
equipment layout. In another instance,
company reviews turned up several
design issues with the pulsed jet
heaters; moreover, the designer of the
gasification process imposed a new
requirement for water cooling certain
parts of the pulse heaters. The reliability
of the pulsed jet heaters is critical to
successful operation of the gasification
process, and these issues had to be
addressed. Georgia-Pacific also
identified several design issues with the
reformer vessel and green liquor
filtering system. In all, the Georgia-
Pacific project team identified over 20
significant changes that had to be made
in the design phase to enhance the
commercial viability of the system.

The design reviews of the entire
system have been completed, all
identified issues have been resolved,
and, as mentioned, construction is well
underway. No further significant design
changes are anticipated, and the
remaining construction phase should be
relatively straightforward. Nonetheless,
the delayed start under the DOE
contract and the numerous design
changes have led to a projected one year
delay in the construction and
commissioning schedule. Previously,
the company expected to be able to
start-up the gasification system and
determine whether it was a success or
failure by March 1, 2004. Now that date
is projected as March 1, 2005.

V. What Regulatory Change Are We
Making To Accommodate the
Construction Delay?

As stated in the FPA and the initial
site-specific rule, if the full scale
implementation of the gasification
system is determined to be
unsuccessful, Georgia-Pacific will need
three years from that determination to
remove the gasification system and
install and start-up a conventional
recovery boiler to meet the MACT 1I
standard (See 66 FR at 16404). Due to
the delays noted above, the
determination as to whether the
gasification system is successful may
now occur as late as March 1, 2005, and
the subsequent start-up of the
replacement boiler thus may occur as
late as March 1, 2008. The current site-
specific MACT II rule compliance date
for the Big Island mill, in the event of
gasification system failure, is March 1,
2007, at the latest. This is a year earlier

than the latest projected startup of a
replacement boiler (See 66 FR at 16408).
To accommodate the delayed
construction schedule, we are amending
the MACT II rule to allow the Big Island
facility up to March 1, 2008, to comply,
in the event the new gasification system
is declared a failure. Also amended, to
reflect this change in the compliance
date, are two notification dates in the
“Reporting requirements” section (40
CFR 63.867) of the MACT II rule. We
note that any additional compliance
extensions are subject to the rulemaking
process and the rationale for any
extensions will be thoroughly analyzed.

This revised compliance extension
relies on the same rationale as the
original extension. That is, in the event
that the gasification system is declared
a failure, the Agency would regard the
Georgia-Pacific mill in Big Island,
Virginia, as a different type of mill,
essentially a member of its own
subcategory—a mill that had attempted
to recover black liquor through
gasification. As a separate subcategory,
the Big Island mill would be accorded
the statutory 3 year compliance period
to install conventional recovery
technology to meet the MACT II
emission standard. The 3 year
compliance period would begin on the
day that Georgia-Pacific declares the
gasification system a failure. The latest
date Georgia-Pacific could declare the
system a failure is March 1, 2005, and,
thus, the latest date for compliance
under the failure scenario is March 1,
2008.

The construction delay has created a
second problem with respect to
compliance. Georgia-Pacific no longer
expects to be able to start up the
gasification system before March 13,
2004, as the company originally
anticipated before the delays. This date
is the ordinary compliance date for the
MACT II rule and the one that applies
to Big Island’s existing smelters until
such time, if ever, that Georgia-Pacific
declares the gasification system a
failure. It is now almost certain that any
successful gasification system startup
will occur after March 13, 2004. This
leaves a period of potentially about a
year (from March 13, 2004 to March 1,
2005, at the latest) in which Georgia-
Pacific will be working toward
gasification system startup, but will
occasionally need to operate the
smelters. Full capacity startup of the
complex gasification system is expected
to take several months. As the company
is working toward startup, the
gasification system may operate
intermittently and/or at a reduced
capacity as Georgia-Pacific makes
equipment or process adjustments and

conducts operational trials. Under these
conditions, the existing smelters must
operate to treat the black liquor
generated by the facility but not being
treated in the gasifier. Under current
regulations, if by March 13, 2004, the
gasification system is not started-up,
any such operation of the smelters
would violate the MACT II rule
emission standard.

To avoid potential noncompliance
from smelter operation prior to startup
(full time, stable operation) of the
gasification system, Georgia-Pacific
applied to the Virginia Department of
Environmental Quality (the applicable
CAA Title V permit-issuing authority)
for an extension of the MACT II March
13, 2004 compliance date to March 1,
2005, for the Big Island mill. Under
section 112(i)(3)(B) of the Clean Air Act,
a source may be granted an extension of
an applicable compliance date by up to
one year, if the extension ““is necessary
for the installation of controls.” The
gasification system constitutes the
“control” that will achieve the MACT II
emission standard, and the extra time is
needed for its installation. On December
16, 2002, and after consideration of the
information supplied to them, the
Virginia DEQ granted Georgia-Pacific’s
request for the compliance date
extension to March 1, 2005.

We are publishing this rule
amendment as a direct final
promulgation, effective 90 days after
publication, because the action is
expected to be non-controversial and
not generate negative comment. If we
receive negative comment on this
action, we will publish a timely
withdrawal of these rule amendments.
In such a case, we will consider a
companion notice found elsewhere in
today’s Federal Register as the proposed
rule amendments. We will then
consider the comments received and
subsequently publish a final agency
action.

VI. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review

Under Executive Order 12866 (58 FR
51735), the Agency must determine
whether this regulatory action is
“significant”” and therefore subject to
formal review by the Office of
Management and Budget (OMB) and to
the requirements of the Executive Order,
which include assessing the costs and
benefits anticipated as a result of this
regulatory action. The Order defines
“significant regulatory” action as one
that is likely to result in a rule that may:
(1) Have an annual effect on the
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economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
state, local, or tribal governments or
communities; (2) create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Because this rule affects only one
facility, it is not a rule of general
applicability. It has been determined
that this rule is not a “‘significant
regulatory action” under the terms of
Executive Order 12866 and is therefore
not subject to OMB review.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., since it
applies to only one facility. It is exempt
from OMB review under the Paperwork
Reduction Act because it is a site
specific rule, directed to fewer than ten
persons. 44 U.S.C. 3502(3), (10); 5 CFR
1320.3(c), 1320.4 and 1320.5.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
as amended by the Small Business
Regulatory Enforcement Fairness Act of
1996 (SBREFA), 5 U.S.C. 601 et seq.,
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and public
comment rulemaking requirements
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and small governmental
jurisdictions. The project sponsor,
Georgia-Pacific Corporation, is the
regulated entity for this pilot project and
is not a small business. This rule does
not apply to small businesses, small not-
for-profit enterprises, nor small
governmental jurisdictions. Further, it is
a site-specific rule with limited
applicability to only one pulp and paper
mill in the nation. After considering the
economic impacts of today’s final rule
on small entities, I certify that this rule
will not have a significant economic
impact on a substantial number of small
entities.

D. Unfunded Mandates Reform Act

Title I of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and Tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including cost benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and Tribal governments in the aggregate
or to the private sector of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation of why that
alternative was not adopted. Before EPA
establishes any regulatory requirements
that may significantly or uniquely affect
small governments, including Tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying affected small
governments, enabling officials of
affected small governments to have
meaningful and timely input in the
development of the EPA regulatory
proposal with significant Federal
mandates, and informing, educating,
and advising small governments on
compliance with the regulatory
requirements. As used here, “‘small
government’’ has the same meaning as
that contained under 5 U.S.C. 601(5),
that is, governments of cities, counties,
towns, townships, villages, school
districts, or special districts, with a
population of less than fifty thousand.

As discussed above, this rule will
have limited application. It applies only
to the Georgia-Pacific facility in Big
Island, Virginia. This direct final rule
amendment does not impose any costs
on Georgia-Pacific, but rather provides
an avenue for the company to
commercialize a new technology that
will comply with the existing rule. EPA
has determined that this rule
amendment does not contain a Federal
mandate that may result in expenditures
of $100 million or more for State, local,

or Tribal governments, in the aggregate,
or the private sector in any one year.
Thus, this rule is not subject to the
requirements of section 202 and 205 of
the UMRA. EPA has also determined
that this rule contains no regulatory
requirements that might significantly or
uniquely affect small governments.

E. Executive Order 13132: Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” The phrase, “Policies
that have federalism implications” is
defined in the Executive Order to
include regulations that have
“substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.”

This rule does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, nor on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This rule
amendment will affect one local
governmental entity and a State, only
shifts a conditional compliance date in
the existing rule, and, therefore, has a
negligible effect on the State and local
governmental entities concerned. Thus,
Executive Order 13132 does not apply
to this rule.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

Executive Order 13175, entitled
“Consultation and Coordination with
Indian Tribal Governments’ (65 FR
67249, November 6, 2000), requires EPA
to develop a process that is accountable
to ensure ‘‘meaningful and timely input
by Tribal officials in the development of
regulatory policies that have Tribal
implications.” “Policies that have Tribal
implications” is defined in the
Executive Order to include regulations
that have ““substantial direct effects on
one or more Indian tribes, on the
relationship between the Federal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

This rule does not have Tribal
implications. It will not have substantial
direct effects on Tribal governments, on
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the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in Executive Order 13175.
Thus, Executive Order 13175 does not
apply to this rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

Executive Order 13045, ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), applies to any rule that:
(1) Is determined to be “‘economically
significant,” as defined in Executive
Order 12886; and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children and
explain why the planned regulation is
preferable to potentially effective and
feasible alternatives considered by the
Agency.

This rule is not subject to the
Executive Order because it is not
economically significant as defined in
Executive Order 12866, and because the
Agency believes the environmental
health or safety risks addressed by this
action do not present a disproportionate
risk to children. This rule will allow for
the commercialization of a promising
new technology that is expected to emit
lower levels of hazardous air pollutants
compared to the conventional
technology currently employed.
Therefore, no additional risk to public
health, including children’s health, is
expected to result from this action.

H. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This rule is not a “significant energy
action” as defined in Executive Order
13211, “Actions Concerning Regulations
That Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001) because it is not likely to have
a significant adverse effect on the
supply, distribution, or use of energy. It
will not result in increased energy
prices, increased cost of energy
distribution, or an increased
dependence on foreign supplies of
energy.

I. National Technology Transfer
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law

104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless such practice is
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (for example, material
specifications, test methods, sampling
procedures, and business practices)
developed or adopted by voluntary
consensus standard bodies. The NTTAA
directs EPA to provide Congress,
through OMB, explanations when the
Agency decides not to use available and
applicable voluntary consensus
standards. This rulemaking however,
does not involve any technical
standards; therefore EPA did not
consider the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898, “Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations” (February 11,
1994) is designed to address the
environmental and human health
conditions of minority and low-income
populations. EPA is committed to
addressing environmental justice
concerns and has assumed a leadership
role in environmental justice initiatives
to enhance environmental quality for all
citizens of the United States. The
Agency'’s goals are to ensure that no
segment of the population, regardless of
race, color, national origin, income, or
net worth bears disproportionately high
adverse human health or environmental
impacts as a result of EPA’s policies,
programs, and activities. Today’s action
applies to one facility in Big Island,
Virginia, and will have no
disproportionate impacts on minority or
low income communities. Overall, the
project being undertaken at Big Island
will, if successful, produce
environmental performance superior to
that expected through compliance with
existing regulations.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804
exempts from section 801 the following
types of rules (1) rules of particular

applicability; (2) rules relating to agency
management or personnel; and (3) rules
of agency organization, procedure, or
practice that do not substantially affect
the rights or obligations of non-agency
parties. EPA is not required to submit a
rule report regarding today’s action
under section 801 because this is a rule
of particular applicability.

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, Reporting and
recordkeeping requirements.

Dated: July 28, 2003.
Marianne L. Horinko,
Acting Administrator.

» For the reasons set out in the preamble,
title 40, chapter I of the Code of Federal
Regulations is amended as follows:

PART 63-NATIONAL EMISSION
STANDARDS FOR HAZARDOUS AIR
POLLUTANT SOURCE CATEGORIES

= 1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.
Subpart MM—[Amended]

= 2. Amend § 63.863 by revising
paragraph (c)(1) to read as follows:

§63.863 Compliance dates.
* * * * *

(C) * x %

(1) If Georgia-Pacific Corporation
constructs a new black liquor
gasification system at Big Island, VA,
determines that its attempt to start up
the new system has been a failure and,
therefore, must construct another type
of chemical recovery unit to replace the
two existing semichemical combustion
units at Big Island, then the two existing
semichemical combustion units must
comply with the requirements of this
subpart by the earliest of the following
dates: three years after Georgia-Pacific
declares the gasification system a
failure, upon startup of the new
replacement unit(s), or March 1, 2008.

* * * * *

= 3. Amend § 63.867 by revising
paragraph (a)(2) to read as follows:

§63.867 Reporting requirements.

(a) * *x %

(2) Notifications specific to Georgia-
Pacific Corporation’s affected sources in
Big Island, Virginia.

(i) For a compliance extension under
§63.863(c)(1), submit a notice that
provides the date of Georgia-Pacific’s
determination that the black liquor
gasification system is not successful and
the reasons why the technology is not
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successful. The notice must be
submitted within 15 days of Georgia-
Pacific’s determination, but not later
than March 16, 2005.

(ii) For operation under § 63.863(c)(2),
submit a notice providing: a statement
that Georgia-Pacific Corporation intends
to run the Kraft black liquor trials, the
anticipated period in which the trials
will take place, and a statement
explaining why the trials could not be
conducted prior to March 1, 2005. The
notice must be submitted at least 30
days prior to the start of the Kraft liquor

trials.
* * * * *

[FR Doc. 03-19919 Filed 8-4—03; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Parts 191, 192, and 195

[Docket Number RSPA-99-6132; Amdt.
Nos. 191-15, 192-92, 195-72]

RIN 2137-AD42

Pipeline Safety: Producer-Operated
Outer Continental Shelf Natural Gas
and Hazardous Liquid Pipelines That
Cross Directly Into State Waters

AGENCY: U.S. Department of
Transportation (DOT), Research and
Special Programs Administration
(RSPA).

ACTION: Final rule.

SUMMARY: This final rule addresses the
safety regulation responsibility for
producer-operated natural gas and
hazardous liquid pipelines that cross
into State waters without first
connecting to a transporting operator’s
facility on the Outer Continental Shelf
(OCS). This rule specifies the
procedures by which producer operators
can petition for approval to operate
under safety regulations governing
pipeline design, construction, operation,
and maintenance issued by either the
Research and Special Programs
Administration (RSPA) or the
Department of the Interior (DOI),
Minerals Management Service (MMS).
DATES: This rule is effective September
4, 2003.

FOR FURTHER INFORMATION: You may
contact L.E. Herrick by telephone at
(202) 366-5523, by fax at (202) 366
4566, by mail at U.S. Department of
Transportation, RSPA, DPS-10, Room
7128, 400 Seventh Street, SW.,
Washington, DC 20590, or via e-mail to

le.herrick@rspa.dot.gov regarding the
subject matter of this notice.

For copies of this notice or other
material that is referenced herein you
may contact the Dockets Facility by
telephone at (202) 366—5046 or at the
addresses listed above. The public may
also review material in the docket by
accessing the Docket Management
System’s home page at http://
dms.dot.gov.

SUPPLEMENTARY INFORMATION:
1. Background

Notice of Proposed Rulemaking

On April 5, 2002, RSPA’s Office of
Pipeline Safety (OPS) published a notice
of proposed rulemaking (67 FR 16355)
that addressed safety regulation
responsibility for producer-operated
natural gas and hazardous liquid
pipelines that cross into State waters
without first connecting to a
transporting operator’s facility on the
Outer Continental Shelf (OCS). This
final rule implements that proposal.

In May 1996, MMS and RSPA met
with a joint industry workgroup, which
was led by the American Petroleum
Institute (API). The workgroup
suggested that the agencies rely upon
individual operators of natural gas and
hazardous liquid production and
transportation pipeline facilities to
identify the boundaries of their
respective facilities. MMS and RSPA
agreed with the industry proposal and
entered into an interagency
Memorandum of Understanding (MOU)
on December 10, 1996. The MOU was
published in a joint MMS/RSPA Federal
Register Notice (February 14, 1997; 62
FR 7037). The MOU placed, to the
greatest practical extent, OCS
production pipelines under MMS safety
regulation and OCS transportation
pipelines under RSPA safety regulation.

The MOU established a regulatory
boundary on the OCS at the point
operating responsibility for the pipeline
transfers from a producing operator to a
transporting operator. The MOU did not
address regulatory responsibility for
producer-operated pipelines that cross
the Federal/State boundary without a
transfer on the OCS or producer-
operated pipelines that flow from wells
located in State waters to production
platforms located on the OCS.

The purpose of this final rule is to
address the regulatory question for
producer-operated pipeline facilities
that cross the Federal/State boundary
without first connecting to a
transporting operator’s facility on the
OCS and to establish a procedure
whereby OCS operators may petition to
have their pipelines regulated by either

RSPA or MMS. This rule amends 49
CFR 191.1(b)(1), 192.1(b)(1), and
195.1(b)(5).

Regardless of the direction of flow,
producer pipelines that cross the
Federal/State boundary are always
subject to RSPA regulation on the
portions of the lines located in State
waters. However, it does not make
operational sense to have a pipeline
segment crossing the Federal/State
boundary subject to MMS regulations on
the OCS side of the boundary and RSPA
regulations on the State side of the
boundary. A regulatory boundary point
is better defined in terms of a specific
valve that isolates one segment of a
pipeline from another. By contrast, the
Federal/State geographic boundary does
not allow the isolation of facilities on
each side of the boundary.

Therefore, for producer-operated
pipeline facilities that cross into State
waters without first connecting to a
transporting operator’s facility on the
OCS, the pipeline segments located
upstream (generally seaward) of the last
valve on the last production facility are
exempted from compliance with 49 CFR
Parts 190-199. Safety equipment
protecting RSPA regulated pipeline
segments are not excluded.

Under this arrangement, producer-
operated pipeline facilities upstream
(generally seaward) of the last valve on
the last production facility on the OCS
are regulated under MMS regulations.
RSPA/OPS will continue to inspect all
upstream safety equipment (including
valves, overpressure protective devices,
cathodic protection equipment, and
pigging devices) that protect the
integrity of the RSPA/OPS-regulated
pipeline segments. This arrangement is
consistent with the general intent of the
MOU.

However, an important principle of
the industry agreement leading to the
MOU is to allow the pipeline operators
to decide the regulatory boundaries on
or near their facilities. Therefore,
producer pipeline operators may
petition RSPA/OPS under 49 CFR 190.9
for approval to operate under RSPA/
OPS regulations governing pipeline
design, construction, operation, and
maintenance. In considering such
petitions, RSPA/OPS will consult with
MMS and affected parties.

This rule affects about 215 producer-
operated pipelines that are regulated
according to a now-superseded 1976
MOU between DOI and DOT. By
exempting the producer-operated
pipelines from RSPA/OPS regulation,
this rule will reduce overlapping
regulation in accordance with the MOU
of December 10, 1996. The rulemaking
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will have minimal economic impact on
any of the affected operators.

Comments

We received one comment on the
NPRM. The commenter was concerned
that the phrase “[plipeline on the Outer
Continental Shelf” could cause
confusion because it could imply that
only the portion of the pipeline on the
Outer Continental Shelf was affected,
when in fact the paragraph applies to
both the pipeline section on the OCS
and the section in State waters. In order
to clarify that the rule applies to either
direction of flow, we have made minor
modifications to the language proposed
in the NPRM.

Technical Advisory Committees

On February 6, 2001, the proposed
rule was discussed at a joint meeting of
the Technical Hazardous Liquid
Pipeline Safety Standards Committee
(THPLSSC) and the Technical Pipeline
Safety Standards Committee (TPSSC).
These statutorily mandated committees
include up to fifteen members each from
government, industry, and the general
public. Each member is qualified to
consider the technical feasibility,
reasonableness, cost-effectiveness, and
practicability of proposed pipeline
safety standards.

The committees voted on the proposal
through a mail ballot. Thirteen of fifteen
members of the TPSSC and seven out of
twelve members of the THLPSSC
returned ballots. All ballots returned
indicated member agreement that the
proposed rule is technically feasible,
reasonable, cost effective, and
practicable. Copies of the returned
ballots are available in the docket for
this rulemaking on the Dockets
Management System at: hitp://
dms.dot.gov.

Privacy Act Statement

Anyone is able to search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register of
April 11, 2000 (Volume 65, Number 70;
Pages 19477-78) or you may visit the
docket for this rulemaking in our
Dockets Management System at: http://
dms.dot.gov.

Regulatory Analyses and Notices

A. E.O. 12866 and DOT Regulatory
Policies and Procedures

The Department of Transportation
(DOT) does not consider this final rule

to be a significant regulatory action
under section 3(f) of Executive Order
12866 (58 FR 51735; October 4, 1993).
Therefore, it was not forwarded to the
Office of Management and Budget. This
rule is not significant under DOT’s
regulatory policies and procedures (44
FR 11034: February 26, 1979). A
regulatory evaluation of this proposal
was prepared and placed in the docket
of this action.

Benefits

Without this rule, the pipeline
operations of a number of producers
with pipelines crossing directly into
State waters could remain subject to
overlapping regulations for design,
construction, operation, and
maintenance. This includes about 35
producers in the Gulf of Mexico OCS
waters and 10 producers operating in
California OCS waters. This would be
contrary to the intent of the MOU to
regulate producer-operated pipelines
under DOI and transporter-operated
pipelines under DOT.

By implementing the rule, RSPA will
bring these pipelines into compliance
with the 1996 MOU. This should
minimize confusion among operators
concerning which regulations they are
expected to follow. We estimate that
each OCS producer operator spends on
average one-half of a person year
annually per OCS pipeline to comply
with RSPA regulations. Assuming that a
loaded wage for a person year in the
pipeline industry is $50,000, each
company could realize a savings of
$25,000 annually ($50,000 x 0.5 person-
years = $25,000). The annual savings to
the entire industry could be as high as
$1,125,000 ($25,000 x 45 operators =
$1,125,000).

Costs

The administrative costs of the rule
are minimal. Paperwork costs would
arise only in cases when a producer
pipeline operator decided to request
that its pipeline continue to be regulated
as a RSPA/OPS facility. We estimate
that less than 10 producer pipeline
operators will request to remain under
RSPA regulation. We estimate that the
time for developing each request and
submitting it to MMS and RSPA/OPS
will be about 40 hours. Based on 10
requests at 40 hours each, the total one-
time burden of requesting to remain
under RSPA/OPS regulation will be less
than 400 hours. Based on $35 per hour,
we estimate that the total administrative
cost to respondents is less than $14,000
($1,400 per request) during the first year
that the rule is implemented. In the first
year, nearly all producer pipeline
operators would have decided whether

to automatically convert to MMS
regulation or apply to remain under
RSPA/OPS regulation. We anticipate
that in following years, not more than
two operators a year would submit a
request to change their regulatory status
at a total cost of $2,800. However, for
most following years it is highly
unlikely that any request would be
made as a result of the rule.

The rule does not have a significant
economic effect (more than $100
million). Therefore, RSPA/OPS does not
consider it to be a major rule. We do not
expect there to be any increases in costs
or prices for consumers, individual
industries, Federal, State or local
governments, agencies, or geographic
regions to result from implementing the
rule. Any indirect effects on costs or
prices are anticipated to be negligible.

This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency, materially alter the
budgetary impact of entitlement, grants,
user fees, or loan programs; or raise
novel legal or policy issues.

The minor economic effects of the
rule will not have any impact on
competition, employment, investment,
productivity, innovation, or on the
ability of U.S. based enterprises to
compete with foreign based enterprises
in other markets. Therefore, a
Regulatory Impact Analysis is not
required under E.O. 12866.

B. Federalism Assessment

The rule would not have substantial
direct effects on States, on the
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612
(October 30, 1987; 52 FR 41685), we
have determined that this notice does
not have sufficient Federalism
implications to warrant preparation of a
Federalism Assessment.

C. Regulatory Flexibility Act

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.) RSPA/OPS must
consider whether a rulemaking would
have a significant impact on a
substantial number of small entities.

MMS conducted an analysis of 150
operators on the Gulf of Mexico OCS.
For publicly traded operators, numbers
of employees and annual sales are
readily available on the Internet. MMS
was not able to get information for all
operators on the OCS. Using the
criterion that a small company is one
that employs less than 500 employees,
60 operators are medium-to-large-size
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entities. Of the remaining operators, 36
are small, based on available data, and
44 others were presumed to be small
because no information about them was
available on the Internet. In sum, 80
operators on the Gulf of Mexico OCS
may be considered to be small.

The above breakdown describes the
OCS sector of the natural gas and
hazardous liquid industry as a whole
and provides the wider context in
which to examine the actual community
that would be affected by the rule.

Of the 150 production operators in the
Gulf of Mexico, only 35 would be
directly affected by the rule. Of these 35
operators, 11 are considered to be
“small.” There are about ten producer
pipeline operators on the Pacific OCS
that may be affected by the rule, and
four of these are considered to be small.
Of the small operators affected by the
rule, almost all are represented by
Standard Industrial Classification (SIC)
Code 1311, which represents crude
petroleum and natural gas producers.

The larger operators affected by the
rule mostly fall into either SIC Code
1311 (crude petroleum and natural gas
producers) or SIC Code 2911,
(petroleum refining). Companies
operating on the OCS and that fall into
SIC Code 2911 tend to be the very large
integrated natural gas and hazardous
liquid companies.

Two of the larger operators in the Gulf
of Mexico that have production
pipelines are represented under SIC
Code 4922 (natural gas transmission)
and by SIC Code 4924 (natural gas
distribution). These classifications mean
that the operators in question normally
operate as pipeline companies, and we
anticipate that these two operators will
choose to remain under RSPA/OPS
regulation. Pipeline companies are
considered “small” if they have fewer
than 1,500 employees, but both of these
operators would be considered “‘large”
under the 1,500-employee criterion.

Natural gas and hazardous liquid
production and transportation
companies are classified under SIC
Codes by the Census Bureau. The Small
Business Administration further
classifies ““small businesses” in the
various offshore sectors as follows: (1)
Oil and gas producers that have fewer
than 500 employees; (2) liquid pipeline
companies that have fewer than 1,500
employees; (3) natural gas pipeline
companies that have gross annual
receipts of $25 million or less; and (4)
offshore oil and gas field exploration
service or production service companies
that have gross annual receipts of $5
million or less. There are many
companies on the OCS that are ‘“‘small
businesses” by these definitions.

However, the technology necessary
for conducting offshore oil and gas
exploration and development activities
is very complex and costly, and most
entities that engage in offshore activities
have financial resources
disproportionate to their numbers of
employees and well beyond what would
normally be considered “small
business.” These entities customarily
conduct their operations by contracting
with offshore drilling or service
companies, and therefore, tend to have
few employees in relation to their
financial resources.

There are up to 150 designated
operators of leases and 75 operators of
transmission pipelines on the OCS (both
large and small operators), and the
economic impacts on the oil and gas
production and transmission companies
directly affected would be minor. All
costs imposed by the rule would be
small compared to the normal operating
and maintenance expenses experienced
by offshore pipeline operators. Direct
costs to industry for the entire rule total
less than $14,000 for the first year. This
rule would not impose any new
restrictions on small pipeline service
companies or manufacturers, nor will it
cause changes in their business
practices.

We conclude that the rule would not
have a significant economic impact on
a substantial number of small entities.
Therefore, I certify, pursuant to section
605 of the Regulatory Flexibility Act (5
U.S.C. 605), that this final rule will not
have a significant economic impact on
a substantial number of small entities.

D. Executive Order 13084

This rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13084 (“Consultation and Coordination
with Indian Tribal Governments”).
Because this rule affects the Federally
managed OCS and does not affect the
communities of the Indian tribal
governments or impose any direct
compliance costs, the funding and
consultation requirements of Executive
Order 13084 do not apply.

E. Executive Order 13132

This rule has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”). This rule does
not propose any regulation that:

(1) Has substantial direct effects on
the States, the relationship between the
national government and the States, or
the distribution of power and
responsibilities among the various
levels of government;

(2) Imposes substantial direct
compliance costs on States and local
governments; or

(3) Preempts state law.

Therefore, the consultation and
funding requirements of Executive
Order 13132 (64 FR 43255; August 10,
1999) do not apply.

F. Unfunded Mandates

This rule would not impose unfunded
mandates under the Unfunded
Mandates Reform Act of 1995. It would
not result in costs of over $100 million
to either State, local, or tribal
governments, in the aggregate, or to the
private sector, and is the least
burdensome alternative that achieves
the objectives.

G. Paperwork Reduction Act

This rule does not contain
information collection requirements
estimated to affect more than ten
respondents per year.

H. National Environmental Policy Act

We have analyzed this action for
purposes of the National Environmental
Policy Act (42 U.S.C. 4321 et seq.) and
determined that this rule would not
significantly affect the quality of the
human environment. The
Environmental Assessment of this
proposal is available for review in the
docket.

List of Subjects

49 CFR Part 191

Gas, Pipeline safety, Reporting and
recordkeeping requirements.

49 CFR Part 192

Hazardous liquid, Natural gas,
Pipeline safety, Pipelines, Reporting and
recordkeeping requirements.

49 CFR Part 195

Ammonia, Carbon dioxide,
Petroleum, Pipeline safety, Reporting
and recordkeeping requirements.

m For the reasons described in this final
rule, RSPA/OPS is amending Title 49,
Parts 191, 192 and 195, Code of Federal
Regulations, as follow:

PART 191—TRANSPORTATION OF
NATURAL AND OTHER GAS BY
PIPELINE; ANNUAL REPORTS,
INCIDENT REPORTS, AND SAFETY-
RELATED CONDITION REPORTS

» 1. The authority citation for part 191
continues to read as follows:
Authority: 49 U.S.C. 5121, 60102, 60103,

60104, 60108, 60117, 60118, 60124; and 49
CFR 1.53.

= 2. Amend § 191.1 by revising
paragraph (b) to read as follows:
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§191.1 Scope.
* * * * *

(b) This part does not apply to—

(1) Offshore gathering of gas in State
waters upstream from the outlet flange
of each facility where hydrocarbons are
produced or where produced
hydrocarbons are first separated,
dehydrated, or otherwise processed,
whichever facility is farther
downstream,;

(2) Pipelines on the Outer Continental
Shelf (OCS) that are producer-operated
and cross into State waters without first
connecting to a transporting operator’s
facility on the OCS, upstream (generally
seaward) of the last valve on the last
production facility on the OCS. Safety
equipment protecting RSPA-regulated
pipeline segments is not excluded.
Producing operators for those pipeline
segments upstream of the last valve of
the last production facility on the OCS
may petition the Administrator, or
designee, for approval to operate under
RSPA regulations governing pipeline
design, construction, operation, and
maintenance under 49 CFR 190.9.

(3) Pipelines on the Outer Continental
Shelf upstream of the point at which
operating responsibility transfers from a
producing operator to a transporting
operator; or

(4) Onshore gathering of gas outside of
the following areas:

(i) An area within the limits of any
incorporated or unincorporated city,
town, or village.

(ii) Any designated residential or
commercial area such as a subdivision,
business or shopping center, or
community development.

PART 192—TRANSPORTATION OF
NATURAL AND OTHER GAS BY
PIPELINE; MINIMUM FEDERAL
SAFETY STANDARDS

= 1. The authority citation for Part 192
continues to read as follows:

Authority: 49 U.S.C. 5103, 60102, 60104,
60108, 60109, 60110, 60113, 60118; and 49
CFR 1.53.

= 2. Amend § 192.1 by revising
paragraph (b) to read as follows:

§192.1 Scope of part.
* * * * *

(b) This part does not appy to—

(1) Offshore gathering of gas in State
waters upstream from the outlet flange
of each facility where hydrocarbons are
produced or where produced
hydrocarbons are first separated,
dehydrated, or otherwise processed,
whichever facility is farther
downstream,;

(2) Pipelines on the Outer Continental
Shelf (OCS) that are producer-operated

and cross into State waters without first
connecting to a transporting operator’s
facility on the OCS, upstream (generally
seaward) of the last valve on the last
production facility on the OCS. Safety
equipment protecting RSPA-regulated
pipeline segments is not excluded.
Producing operators for those pipeline
segments upstream of the last valve of
the last production facility on the OCS
may petition the Administrator, or
designee, for approval to operate under
RSPA regulations governing pipeline
design, construction, operation, and
maintenance under 49 CFR 190.9.

(3) Pipelines on the Outer Continental
Shelf upstream of the point at which
operating responsibility transfers from a
producing operator to a transporting
operator;

(4) Onshore gathering of gas outside of
the following areas:

(i) An area within the limits of any
incorporated or unincorporated city,
town, or village.

(ii) Any designated residential or
commercial area such as a subdivision,
business or shopping center, or
community development.

(5) Onshore gathering of gas within
inlets of the Gulf of Mexico except as
provided in § 192.612; or

(6) Any pipeline system that
transports only petroleum gas or
petroleum gas/air mixtures to—

(i) Fewer than 10 customers, if no
portion of the system is located in a
public place; or

(ii) A single customer, if the system is
located entirely on the customer’s
premises (no matter if a portion of the
system is located in a public place).

PART 195—TRANSPORTATION OF
HAZARDOUS LIQUIDS BY PIPELINE

= 1. The authority citation for Part 195
continues to read as follows:

Authority: 49 U.S.C. 5103, 60102, 60104,
60108, 60109, 60118; and 49 CFR 1.53.

= 2. Amend § 195.1 by revising
paragraph (b), by removing paragraphs
(b)(5) and (b)(6) and by adding new
paragraphs (b)(5), (b)(6), and (b)(7) to
read as follows:

§195.1 Applicability.

* * * * *

(b) This part does not apply to —

(1) * % %

(5) Transportation of hazardous liquid
or carbon dioxide in offshore pipelines
in State waters which are located
upstream from the outlet flange of each
facility where hydrocarbons or carbon
dioxide are produced or where
produced hydrocarbons or carbon
dioxide are first separated, dehydrated,

or otherwise processed, whichever
facility is farther downstream;

(6) Transportation of hazardous liquid
or carbon dioxide in Outer Continental
Shelf pipelines which are located
upstream of the point at which
operating responsibility transfers from a
producing operator to a transporting
operator;

(7) Pipelines on the Outer Continental
Shelf (OCS) that are producer-operated
and cross into State waters without first
connecting to a transporting operator’s
facility on the OCS, upstream (generally
seaward) of the last valve on the last
production facility on the OCS. Safety
equipment protecting RSPA-regulated
pipeline segments is not excluded.
Producing operators for those pipeline
segments upstream of the last valve of
the last production facility on the OCS
may petition the Administrator, or
designee, for approval to operate under
RSPA regulations governing pipeline
design, construction, operation, and
maintenance under 49 CFR 190.9.

* * * * *

Issued in Washington, DC on July 29, 2003.
Samuel G. Bonasso,
Acting Administrator.
[FR Doc. 03—19752 Filed 8—4—03; 8:45 am]
BILLING CODE 4910-60—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[1.D. 032703B]
RIN 0648—-AN79, 0648—-AP54, 0648—AP55

Fisheries Off West Coast States and in
the Western Pacific; Pelagic Fisheries,
Amendment 8; Crustacean Fisheries,
Amendment 10; Bottomfish and
Seamount Groundfish Fisheries,
Amendment 6; Precious Corals
Fisheries, Amendment 4

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of agency decision.

SUMMARY: NMFS announces the
approval of four supplemental
amendments to Amendment 4 to the
Fishery Management Plan (FMP) for the
Precious Coral Fisheries of the Western
Pacific Region (Amendment 4);
Amendment 6 to the FMP for the
Bottomfish and Seamount Groundfish
Fisheries of the Western Pacific Region
(Amendment 6); Amendment 8 to the
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FMP for the Pelagic Fisheries of the
Western Pacific Region (Amendment 8);
and Amendment 10 to the FMP for the
Crustacean Fisheries of the Western
Pacific Region (Amendment 10). The
supplemental amendments make the
four FMPs consistent with the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), as amended by
the Sustainable Fisheries Act of 1996
(SFA).

DATES: This agency decision is effective
July 3, 2003.

ADDRESSES: Copies of the supplemental
FMP amendments, including the
Environmental Assessment may be
obtained from Ms. Kitty Simonds,
Executive Director, Western Pacific
Regional Fishery Management Council,
1164 Bishop St., Suite 1400, Honolulu,
HI 96813.

FOR FURTHER INFORMATION CONTACT: Paul
Dalzell, Western Pacific Fishery
Management Council, at 808—-522-8220.
SUPPLEMENTARY INFORMATION: On ]uly 3,
2003, NMFS approved supplemental
amendments to FMP Amendment 4,
Amendment 6, Amendment 8, and
Amendment 10 to address portions of
previously submitted amendments that
were disapproved by NMFS in 1999
because of inconsistency with the
Magnuson-Stevens Act, as amended by
the SFA. Generally, the amendments
pertain to overfishing definitions and
control rules for the bottomfish and
seamount groundfish, pelagics, and
crustacean FMPs; bycatch provisions for
fisheries operating under the bottomfish
and seamount groundfish and pelagic
FMPs; and definitions for ‘““fishing
communities” in Hawaii under the
bottomfish and seamount groundfish,
pelagics, crustaceans, and precious
corals FMPs. The supplemental FMP
amendments do not revise the existing
management regime; therefore,
rulemaking is not required. Additional
background information may be found
in the preamble to the Notice of
Availability for the supplemental FMP
amendments (68 FR 16754, April 7,
2003) and is not presented here.

Comments and Responses

Comment 1: NMFS received
comments urging the Secretary of
Commerce to enforce the conservation
measures in the Northwestern Hawaiian
Islands Coral Reef Ecosystem Reserve
(Reserve).

Response: The supplemental FMP
amendments do not contain
management measures that affect
management of the Reserve. The
specification of status determination
criteria for overfishing established for

the four FMPs governing the fisheries in
the western Pacific region, including
American Samoa, Guam, Hawaii, and
the Commonwealth of the Northern
Mariana Islands, do not have an impact
on Executive Order 13178 and
Executive Order 13196, which created
the Reserve. These criteria, which are
consistent with NMFS’ national
guidelines, do not in themselves require
that fishing take place or that it takes
place at any particular level. NMFS
recognizes that the Executive Orders are
currently in effect, including Reserve
Preservation Areas and certain other
conservation measures that either
completely prohibit fishing or allow
fishing in accordance with restrictions
that are applicable in the Reserve.

Comment 2: One commenter stated
that the supplemental amendments
provided incorrect information about
the Northwestern Hawaiian Islands
Coral Reef Ecosystem Reserve,
specifically that they quoted Section
7(a)(1)(C) of Executive Order 13178
while failing to note that section had
been revised by Executive Order 13196,
giving it a different meaning.

Response: NMFS concurs that the
supplemental FMP amendments could
provide a better description of the
Executive Orders. Clarification is
provided here. Consistent with
Executive Order 13196, Section
7(a)(1)(C) of Executive Order 13178
specifies that:

“(C) The annual level of aggregate
take under all permits of any particular
type of fishing may not exceed the
aggregate level of take under all permits
of that type of fishing as follows:

(1) Bottomfishing the annual aggregate
level for each permitted bottomfisher
shall be that permittee’s individual
average taken over the 5 years preceding
December 4, 2000, as determined by the
Secretary, provided that the Secretary,
in furtherance of the principles of the
reserve, may make a one-time
reasonable increase to the total aggregate
to allow for the use of two Native
Hawaiian bottomfishing permits;

(2) All other commercial fishing the
annual aggregate level shall be the
permittee’s individual take in the year
preceding December 4, 2000, as
determined by the Secretary.

Comment 3: One commenter stated
that the overfishing criteria specified in
the crustaceans FMP are not consistent
with the Executive Orders establishing
the Northwestern Hawaiian Islands
Coral Reef Ecosystem Reserve,
specifically Section 7 (a)(1)(C) of
Executive Order 13178. The commenter
believes that the proper interpretation of
that section is that lobster fishing is
prohibited within the Reserve, and

recommends that the discussion of
overfishing and control rules for the
commercial lobster fishery be removed
from the supplemental amendments
unless it is clear that they pertain only
to areas outside the Reserve.

Response: The preferred alternative of
status determination criteria in the
supplemental FMP amendments do not
introduce any inconsistencies or
conflicts with the Executive Orders that
established the Reserve. These criteria
do not in themselves mandate that
commercial lobster fishing take place or
that it takes place at any particular level.
They only describe how overfishing
would be defined, as expressed in terms
of the two thresholds: the minimum
stock size threshold and the maximum
fishing mortality threshold. These
definitions are consistent with NMFS’
national guidelines

Comment 4: One commenter stated
that the environmental assessments for
the three supplemental FMP
amendments did not consider a wide
enough range of alternatives with
respect to the overfishing criteria
(including alternative proxies that could
be used in those criteria) and the target
and rebuilding control rules and
associated reference points.

Response: The pregarred alternative
(control rules and thresholds) in the
supplemental FMP amendments is
scientifically sound and consistent with
the applicable guidelines. NMFS
scientists assisted the Council in
developing status determination criteria
(overfishing definitions), guided by the
“Technical Guidance on the Use of
Precautionary Approaches to
Implementing National Standard 1 of
the Magnuson-Stevens Fishery
Conservation and Management Act.”
(NOAA Technical Memo NMFS-F/SPO-
31, August 1998). NMFS recognizes that
relatively few alternatives were
considered, but finds that the range was
adequate given the number of
reasonable alternatives that were
available. That number is relatively
small because of the limited data that
are available for the stocks. For
example, in the case of the Bottomfish
and Seamount Groundfish FMP, for
which the commenter was specifically
concerned about the failure to consider
alternative proxies other than catch-per-
unit-effort (CPUE), the data-poor nature
of the stocks in much of the region
means that very few proxies for biomass
other than CPUE would be practical.

Comment 5: One commenter stated
that a programmatic environmental
impact statement on the associated
fisheries should be prepared in order to
ensure that, in the face of existing
uncertainties, the fishery management
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regimes for these fisheries are
conducted in an environmentally sound
manner.

Response: A final environmental
impact statement (FEIS) for the Fishery
Management Plan for the Pelagic
Fisheries of the Western Pacific Region
was completed in March 2001. A
supplemental pelagic fisheries EIS has
been proposed to cover additional
issues, such as the potential
development of a pelagic squid fishery
based in Hawaii. Draft EISs for the
Council’s Bottomfish, Crustaceans, and
Precious Corals Fishery Management
Plans are either under review by NMFS
or under preparation. NMFS will
consider the need for a programmatic
EIS apart from these supplemental
amendments.

Comment 6: One commenter stated
that the definitions of “overfished” and
“overfishing” should be broadened to
account for adverse effects from
ecosystem overfishing and control rules
and other management procedures
should be developed that require
consistent, rigorous, and systematic
evaluation of potential adverse effects of
fishing activities.

Response: The recommendation to
expand the definitions of “overfished”
and “overfishing” is acknowledged, but
these supplemental FMP amendments
are not the appropriate place to
implement such changes. In NMFS’
National Standard Guidelines, stock or
stock complex is used synonymously for
“fishery”’; that is, as one or more stocks
of fish that can be treated as a unit for
the purposes of conservation and
management and that are identified on
the basis of geographic, scientific,
technical, recreational, or economic
characteristics. The guidelines make the
terms operational by requiring that
FMPs specify, to the extent possible,
objective and measurable status
determination criteria, including control
rules, for each stock or stock complex.
The criteria must specify both a
maximum fishing mortality threshold
(MFMT) and a minimum stock size
threshold (MSST), or reasonable proxies
thereof. NMFS finds that the
supplemental FMP amendments satisfy
these requirements.

Comment 7: One commenter stated
that the supplemental amendments do
not include a suitable discussion of
seamount groundfish species;
specifically, what it means exactly that
armorhead will serve as an indicator
species for the other seamount
groundfish species.

Response: Seamount groundfish
management unit species in the Fishery
Management Plan for Bottomfish and
Seamount Groundfish Fisheries of the

Western Pacific Region (Bottomfish
FMP) include only alfonsin (Beryx
splendens), raftfish (Hyperoglyphe
japonica)), and armorhead
(Pseudopentaceros richardsoni), and of
these three species armorhead
dominated the historical catch by
number, weight, and value. Armorhead
is the primary target species in this
fishery, which has been closed since
1986. Regarding indicator species,
NMFS will manage this fishery on the
basis of established reference points for
the armorhead (indicator species or key
target species) and, to the extent
possible, manage the other minor
species based on the indicator species.

Comment 8: One commenter stated
that using a single natural mortality rate
of 0.3 for the entire bottomfish species
complex would likely be inaccurate for
many of the species; additional
alternatives should be considered.

Response: The supplemental FMP
amendments for the bottomfish FMP
specify that a single natural mortality
rate (M) will be used to assess the status
of multi-species stock complexes in
cases where individual species cannot
be assessed, but it does not specify that
a natural mortality rate of 0.3 will be
used. Instead, the latest available
estimate will be used, and the range of
M among species within a stock
complex will be taken into
consideration.

Comment 9: Several commenters
questioned the use of multi-species
complexes. One commenter stated that
individual species should not be
combined into complexes for the
purpose of allowing fishing on those
complexes or assessing the effects of
fishing on them. One commenter stated
that the use of the mixed stock
exception in the national standard
guidelines is an inappropriate manner
in which to manage marine fish species,
that it is contrary to the requirements of
the Magnuson-Stevens Act, and that it
should not be considered in the
amendments. One commenter stated
that consideration should be given to
breaking down the bottomfish complex
into at least three components based on
families or other applicable
subdivisions as an interim step towards
generating individual species status
determination criteria.

Response: The overfishing criteria and
control rules will be applied to
individual species whenever possible,
and only where it is not possible will
they be applied to indicator species or
multi-species complexes. The fishery
that targets the bottomfish species
complexes fishes simultaneously for
many different species. Although catch
data by species are available, NMFS

does not have fishing effort data on a
species-by-species basis. Since fishing
effort cannot be partitioned among the
various species, a multi-species
approach to the overfishing assessment
will be used, consistent with the
National Standard Guidelines.

Comment 10: One commenter stated
that the supplemental amendment for
bottomfish and seamount groundfish
provides an unclear definition of the
minimum stock size threshold (MSST);
specifically, no information is given to
clarify the meaning of the phrase “c =
max (1-M, 0.5).”

Response: In the specifications of the
MSST and MFMT, c is a scaler that
modifies Bmsy. The phrase “c = max (1—
M, 0.5)” means that c is equal to
whichever is greater, 1-M or 0.5, where
M is the natural mortality rate or
instantaneous natural mortality rate. If
M is greater than or equal to 0.5, then
c is equal to 0.5; if M is less than 0.5,
then c is equal to 1-M.

Comment 11: One commenter stated
that the supplemental amendments
need to specify objective and
measurable status determination
criteria, not merely a framework for
doing so.

Response: NMFS finds that the
supplemental FMP amendments do
more than establish a framework for
specifying objective and measurable
status determination criteria; they
actually specify those criteria, including
the MSST and the MFMT, and they do
so largely following the default
recommendations in NMFS’ “Technical
Guidance on the Use of Precautionary
Approaches to Implementing National
Standard 1 of the Magnuson-Stevens
Fishery Conservation and Management
Act.”

Comment 12: One commenter stated
that for the pelagic stocks, since the
fishing mortality rate associated with
maximum sustainable yield (F at MSY),
the biomass associated with MSY (B at
MSY), and the natural mortality rate (M)
can be directly estimated for some
species, the supplemental amendments
should state where this information is
available and propose a range of values
for public consideration.

Response: Although M, F at MSY, and
B at MSY have been estimated and are
currently available for some of the
pelagic stocks, the Council has
determined that rather than specifying
such values in the Pelagics FMP and
treating them as constants, the preferred
method is to use the best available
estimate of each of them at the time of
a given assessment. NMFS agrees that
this is a sound approach, both because
they are in fact variables that are subject
to change and because our ability to
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estimate them is likely to improve with
time. The latest available values will be
published in the Stock Assessment and
Fishery Evaluation report, which for the
pelagics fisheries is the Council’s
Annual Report on Pelagic Fisheries in
the Western Pacific. To give an idea of
the range of values that is likely to be
used in the assessments, the
supplemental FMP amendments refer to
previous estimates that have been made.

Comment 13: Several commenters
stated that the supplemental
amendments should include additional
information on stock status; methods of
assessment, including a discussion of
the methodologies to be used in
estimating biomass for the crustacean
stocks; potential sources of error, bias,
and uncertainty; and the potential
consequences of such information (or
lack thereof) on management of fisheries
at low stock levels.

Response: The supplemental FMP
amendments do not provide detailed
information regarding available
information on stock status; methods of
assessment (including assessment of
biomass for crustacean stocks); potential
sources of error, bias, and uncertainty;
and the potential consequences of such
information on management of fisheries
at low stock levels. The supplemental
amendments focus on establishing a
control rule framework within which
stock assessments would be performed
rather than describing the operational
aspects of stock assessment. By
prescribing assessment methods and
information sources in only general
terms, the supplemental amendments
implicitly allow flexibility in those
methods and information sources. As
stated in the supplemental FMP
amendments, the best available
information will be used in the stock
assessments. The sources of error, bias,
and uncertainty associated with a given
assessment will be identified and
evaluated to the extent necessary at the
time of the assessment, as will their
implications in terms of the overfishing
thresholds and other reference points
and the possible need for management
action, as prescribed by the control
rules.

Comment 14: Several commenters
questioned the use of catch-per-unit-
effort (CPUE) as a proxy in the status
determination criteria. One commenter
stated that the various sources of bias
related to CPUE make its use as a
measure of fishing mortality rate and
stock biomass unacceptable, and that
before any fisheries on these stocks are
initiated or expanded, NMFS should
develop reliable methods for assessing
stock status and fishing mortality rate.
One commenter stated that the

supplemental amendments for the
bottomfish and pelagics FMPs should
include a full discussion of the use of
CPUE as a proxy for status
determination criteria, including how it
will be estimated, how CPUE or fishing
effort will be used to estimate an
unfished biomass, optimum yield (OY)
or MSY level, how the use of CPUE will
avoid the pitfalls or make the
adjustments presented in the Technical
Guidance, and consideration of
alternative proxies.

Response: NMFS agrees that using
CPUE as an indicator of stock biomass
is associated with some uncertainty and
biases. However, the same is true with
all stock assessment methods; there is
no practical way to directly measure
stock biomass. As indicated in the
supplemental FMP amendments, the
CPUE estimates will be standardized for
all identifiable biases, as will the fishing
effort estimates that will be used as
proxies for fishing mortality.

Comment 15: One commenter stated
that because the supplemental
amendments for bottomfish and
seamount groundfish and for pelagics
do not specify an OY and the
supplemental amendment for
crustaceans does not specify a biomass
at the OY level, the supplemental
amendments are inconsistent with the
requirements of the Magnuson-Stevens
Act and the National Standard
Guidelines.

Response: OY has already been
specified in each of the FMPs
(bottomfish/seamount groundfish,
precious corals, crustaceans, and
pelagics. The supplemental FMP
amendments for the bottomfish and
pelagics fisheries do not modify the
existing specifications; that is, they do
not specify target controls rules that
would be associated with those OY
specifications. The Council has
determined that it would be preferable
to continue to manage the fisheries
using the existing qualitative OY
specifications rather than specifying
new OY control rules and associated
reference points (e.g., that would be
expressed in terms of target harvest
levels, target fishing mortality, or target
biomass). One reason cited is the lack of
information available to quantitatively
determine QY and its associated fishing
mortality rate with any useful degree of
precision. Because of that lack of
information, specification of a target
control rule could unnecessarily
constrain the FMPs’ existing definitions
of OY. The Council has determined that
it would be preferable not to specify an
OY control rule at this time rather than
to specify one that is likely to be poorly
related to actual OY. Although NMFS

finds that the specification of OY
control rules can, in some cases, be
useful in satisfying the objectives
associated with National Standard 1,
especially for fisheries in which the
relevant social, economic, and
ecological factors can be readily
identified and measured, they are not
necessary and are not always
appropriate. NMFS finds that the
existing specifications of QY in the
bottomfish and pelagics FMPs satisfy
the requirements of the Magnuson-
Stevens Act.

Comment 16: One commenter stated
that the supplemental amendment for
the crustaceans FMP provides no
information on how biomass (B) will be
computed, so it is not possible to
analyze the interplay of the coefficient
r, which is a fishing mortality rate that
would yield a 10—percent risk of the
Spawning Potential Ratio (SPR)
reaching as low as 20 percent, in the
target control rule. There is also
insufficient information to analyze the
precautionary nature of the target
control rule. With no information
provided on the MFMT, it is impossible
to tell how the target control rule
operates. There is no information
explaining or justifying the
appropriateness of a 20 percent SPR
level to serve as a threshold for
recruitment overfishing, a level that was
established in 1990, in light of the new
1996 requirements of the Magnuson-
Stevens Act and its accompanying
guidance.

Response: In this case, the target
control rule is directly associated with
Optimum Yield, the target yield under
the Magnuson-Stevens Act. The OY
target reference points are a function of
M, B, and B at MSY and are
precautionary in the sense that they are
MSY reference points (i.e., Fmsy), scaled
to account for social and economic
factors, as well as biological,
environmental, and model parameter
uncertainty. The coefficient r, as
specified in the control rule (see;
Supplemental FMP Amendments on
Overfishing Provisions on Page 56,
Section 4.3, Fig. 6), is equivalent to Frig-
averse/ Finsy. Frisc-averse 1s defined as the
fishing mortality that results in a 10—
percent chance of the SPR falling below
20 percent, based on a risk-averse stock
assessment model. Because of the risk-
averse nature of the assessment model,
Frisc-averse is assumed equivalent to the
optimum fishing mortality, Foy, and less
than Frnsy. The current assessment
model assumes higher than estimated
levels of process and measurement
error, as well as conservative estimates
of demographic parameters, which
when considered together, represent a
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worst-case scenario (DiNardo, G.T. and
J.A. Wetherall, 1999, “Accounting for
Uncertainty in the Development of
Harvest Strategies for the Northwestern
Hawaiian Islands Lobster-trap Fishery”,
ICES J. Mar. Sci., 56:943-951).
Additional sources of error or
uncertainty that influence Frisc-averse and
ultimately r, could be easily
incorporated using this approach.

Comment 17: One commenter stated
that the supplemental amendments fail
to consider a broad range of bycatch
minimization alternatives and bycatch
reporting alternatives.

Response: NMFS agrees that a large
number of bycatch minimization tools
and bycatch reporting tools exist, and
that not all such tools were considered
in the supplemental FMP amendments.
Some were not considered because they
are already being implemented under
the existing management regime, as
described in sections 4.1 and 4.2 of the
supplemental amendment document for
bycatch provisions. A relatively small
number of alternatives that focused on
those areas were then considered
Discussion of the reasons for
eliminating alternatives from the
broader pool of potential alternatives
would have been desirable. However,
NMEFS finds that the range of
alternatives considered is adequate
given the existing bycatch patterns and
bycatch reporting methodologies in the
affected fisheries. The agency recognizes
that achieving consistency with the
bycatch-related provisions of the
Magnuson-Stevens Act is an ongoing
process that will require periodic
identification of areas in which bycatch
might be further reduced and bycatch
reporting might be further improved,
followed by consideration of a range of
reasonable alternatives for each of those
areas.

Comment 18: One commenter stated
that the supplemental amendments fail
to provide bycatch minimization and
assessment measures that are consistent
with the requirements of the Magnuson-
Stevens Act, in part because some of the
measures would be implemented only at
the discretion of NMFS or the Council.

Response: A central purpose of the
supplemental FMP amendments is to
describe the existing situation with
respect to bycatch patterns, bycatch
minimization measures, and bycatch
reporting measures. NMFS finds that the
supplemental amendments accomplish
this purpose. The amendments also
serve the purpose of identifying
weaknesses in the bycatch reporting
systems and identifying areas in which
bycatch or bycatch mortality might be
successfully further reduced. However,
identification of such weaknesses and

areas for improvement does not in itself
mean that management action is
required. The need to minimize bycatch
and bycatch mortality and to establish a
standardized bycatch reporting
methodology must be balanced against
other requirements of the Magnuson-
Stevens Act, including the need to
achieve OY (National Standard 1), the
need to consider efficiency in the
utilization of fishery resources (National
Standard 5), and the need to minimize
costs (National Standard 7). For similar
reasons, the fact that some of the
management actions under the preferred
alternative will be taken at the
discretion of the Council and/or NMFS
does not mean that the actions are
inconsistent with National Standard 9.
NMFS finds that the existing bycatch-
related management measures in the
bottomfish and pelagics FMPs,
combined with the additional actions
that would be taken under the
supplemental amendments, which
include outreach to fishermen, research
into fishing gear and method
modifications, research into market
development for discarded species, and
improvement of information systems,
satisfy the requirements of the
Magnuson-Stevens Act. At the same
time, NMFS recognizes the need to
continue to reduce bycatch and bycatch
mortality, and to continue to improve,
where cost-effective, the standardized
bycatch reporting methodologies.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 31, 2003.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03—-19932 Filed 8—4—03; 8:45 am)]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 021122286-3036-02; I.D.
073003A]

Fisheries of the Exclusive Economic
Zone off Alaska; Pelagic Shelf
Rockfish in the Central Regulatory
Area of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for pelagic shelf rockfish in the

Central Regulatory Area of the Gulf of
Alaska (GOA). This action is necessary
to prevent exceeding the 2003 total
allowable catch (TAC) of pelagic shelf
rockfish in this area.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), July 31, 2003, through 2400
hrs, A.l.t., December 31, 2003.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The 2003 TAC of pelagic shelf
rockfish for the Central Regulatory Area
was established as 3,480 metric tons
(mt) by the final 2003 harvest
specifications for groundfish in the GOA
(68 FR 9924, March 3, 2003).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 2003 TAC for
pelagic shelf rockfish in the Central
Regulatory Area will be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 3,450 mt, and is setting
aside the remaining 30 mt as bycatch to
support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance will soon be reached.
Consequently, NMFS is prohibiting
directed fishing for pelagic shelf
rockfish in the Central Regulatory Area
of the GOA.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
contrary to the public interest. This
requirement is contrary to the public
interest as it would delay the closure of
the fishery, lead to exceeding the 2003
TAC for pelagic shelf rockfish in the
Central Regulatory Area of the GOA,
and therefore reduce the public’s ability
to use and enjoy the fishery resource.
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The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 30, 2003.
Bruce C. Morehead

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03—-19927 Filed 7-31-03; 2:59 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 021212307-3037-02; 1.D.
073003B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Greenland Turbot in
the Bering Sea Subarea of the Bering
Sea and Aleutian Islands Management
Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for Greenland turbot in the
Bering Sea subarea of the Bering Sea
and Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the 2003 total
allowable catch (TAC) of Greenland
turbot in this area.

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), August 2, 2003, until 2400
hrs, A.L.t., December 31, 2003.

FOR FURTHER INFORMATION CONTACT: Josh
Keaton, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and CFR part 679.

The 2003 TAC of Greenland turbot in
the Bering Sea subarea was established
by the final 2003 harvest specifications
for groundfish in the BSAI (68 FR 9907,
March 3, 2003) as 2,278 metric tons
(mt). See §679.20(c)(3)(iii).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMEFS (Regional Administrator), has
determined that the TAC for Greenland
turbot in the Bering Sea subarea will be
reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 1,278 mt, and is
setting aside the remaining 1,000 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance will soon be reached.
Consequently, NMFS is prohibiting
directed fishing for Greenland turbot in
the Bering Sea subarea.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5
U.S.C. 553(b)(B) as such requirement is
contrary to the public interest. This
requirement is contrary to the public
interest as it would delay the closure of
the fishery, lead to exceeding the 2003
TAC of Greenland turbot in the Bering
Sea subarea of the BSAI, and therefore
reduce the public’s ability to use and
enjoy the fishery resource.

The AA also finds good cause to
waive the 30—day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by §679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 30, 2003.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 03-19928 Filed 7-31-03; 2:59 pm]
BILLING CODE 3510-22-S

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 030417090-3183-02; I.D.
032403C]

RIN 0648-AQ73

Fisheries of the Exclusive Economic
Zone Off Alaska; License Limitation
Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues a final rule to
amend eligibility criteria for Bering Sea
and Aleutian Islands (BSAI) crab
species licenses issued under the
License Limitation Program (LLP) and
required for participation in the BSAI
crab fisheries. This action is necessary
to allow participation in the BSAI crab
fisheries in a manner intended by the
North Pacific Fishery Management
Council (Council). The intended effect
of this action is to allow vessels with
recent participation in the BSAI crab
fisheries to qualify for a LLP crab
species license and to conserve and
manage the crab resources in the BSAI
in accordance with the Magnuson-
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act).

DATES: Effective on September 4, 2003.
ADDRESSES: Copies of the
Environmental Assessment prepared for
Amendment 10 to the Fishery
Management Plan for Bering Sea and
Aleutian Islands King and Tanner Crabs
and the regulatory impact review/initial
regulatory flexibility analysis (RIR/
IRFA) and the Final Regulatory
Flexibility Analysis (FRFA) prepared for
this rule are available from NMFS,
Alaska Region, P.O. Box 21668, Juneau,
AK, 99802, Attn: Lori Durall, telephone
907-586-7247.

FOR FURTHER INFORMATION CONTACT:
Gretchen Harrington, 907-586—7228.
SUPPLEMENTARY INFORMATION: NMFS
manages the crab fisheries in the
exclusive economic zone off Alaska
under the Fishery Management Plan for
Bering Sea and Aleutian Islands
Management Area for King and Tanner
Crabs (FMP). The Council prepared the
FMP under the authority of the
Magnuson-Stevens Act. Regulations
governing U.S. fisheries and
implementing this FMP appear at 50
CFR parts 600 and 679.
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Background

The background information for this
action is included in the preamble to the
proposed rule (68 FR 22667, April 29,
2003); for Amendment 10, it is in the
preamble to the final rule implementing
Amendment 10 (66 FR 48813 September
24, 2001); and for the LLP, it is in the
preamble to the final rule implementing
the LLP (63 FR 52642, October 1, 1998).

This action amends the regulatory
language at 50 CFR 679.4(k)(5)(iii) and
(iv) to specify that a person who had
purchased a LLP qualifying fishing
history and then fished with his or her
vessel in the recent participation period
(RPP) would qualify for a LLP crab
species license.

Response to Comments

NMEF'S received one comment on the
proposed rule.

Comment: In order to effectively
implement the intent of the proposed
rule, an additional correction to 50 CFR
679.4(k)(5) is necessary. The regulatory
language at 50 CFR 679.4(k)(5) restricts
license issuance to individuals that
owned a single vessel that was used to
meet the general qualifying period
(GQP), the endorsement qualifying
period (EQP), and the RPP. This
regulatory language also implies that
licenses are issued when a vessel meets
the eligibility criteria; however, the LLP
program is designed to grant licenses to
persons that meet the eligibility criteria.

Response: No additional regulatory
change is necessary to implement this
rule as intended. The comment is
correct that persons, rather than vessels,
meet the eligibility requirements and
receive licenses. The author’s concerns
are addressed by the definition of
“eligible applicant” in 50 CFR 679.2,
which clarifies that licenses are issued
to persons who used a vessel to fish or
who obtained a LLP qualifying fishing
history. The regulatory language at 50
CFR 679.4(k)(5) does not require a single
vessel to meet the GQP, EQP, and RPP
requirements. Therefore, an additional
regulatory change, beyond the scope of
the changes in this rule, is not required
to continue to accurately implement the
LLP program.

Classification

NMEF'S prepared a Final Regulatory
Flexibility Analysis to evaluate the
impacts of this action on small entities,
in accordance with the provisions of the
Regulatory Flexibility Act of 1980
(RFA), as modified by the Small
Business Regulatory Fairness Act of

1996 (5 U.S.C. 604(a)). The purposes of
this action were described earlier in the
preamble to the proposed rule,
published on April 29, 2003 (68 FR
22667).

NMFS prepared an Initial Regulatory
Flexibility Analysis (IRFA) for the
proposed rule, which was described in
the classifications section of the
preamble to the proposed rule. The
public comment period ended on May
14, 2003. No comments were received
on the economic impacts of the rule.

NMFS issues a final rule to amend
eligibility criteria for BSAI crab species
licenses issued under the LLP. LLP
licenses are required for participation in
the BSAI crab fisheries. The intended
effect of this action is to allow three
entities with recent participation in the
BSAI crab fisheries to qualify for an LLP
crab species license. This action is
necessary to allow these entities to
participate in the BSAI crab fisheries in
a manner intended by the Council.

The entities directly regulated by this
action are defined as those that did not
qualify for an LLP crab species license
under the regulations implementing
Amendment 10, but that would now
qualify under this final rule. This rule
was found to directly regulate three
entities that may have acquired LLP
qualifying fishing history from another
vessel before making a documented
harvest during the RPP. Under the rule,
each of these entities will qualify for a
license that they do not currently
qualify for, to allow these entities to
continue to participate in the BSAI crab
fisheries. All of these entities were
assumed to be small entities on the basis
of studies suggesting that crab fishing
operations in the BSAI were
predominately small entities as defined
under the RFA.

This regulation does not impose new
recordkeeping or reporting requirements
on the regulated small entities.

Each of these three small entities will
benefit by qualifying for a LLP crab
species license. This action has no
adverse impacts on these entities. This
action mitigates an adverse impact that
would occur if the status quo were to
continue because this rule allows these
entities to continue to participate in the
BSAI crab fisheries.

A status quo alternative to the action
was considered but not adopted. Under
the status quo, these entities would be
denied LLP licenses. Status quo would
not achieve the stated objective of the
Council for this action, nor would it
minimize the potential adverse

economic burden on the small entities
identified as subject to direct regulation
by this action.

This final rule has been determined to
be not significant for purposes of E.O.
12866.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: June 30, 2003.
John Oliver,
Deputy Assistant Administrator for

Operations, National Marine Fisheries
Service.

= Forreasons set out in the preamble, 50
CFR part 679 is amended to read as
follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

» 1. The authority citation for part 679
continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq.
» 2.In § 679.4, paragraphs (k)(5)(iii)(A)
and (k)(5)(iv) are revised to read as
follows:

§679.4 Permits.

* * * * *

(k) * * *

(5) * % %

(iii) Recent participation period (RPP).
(A) The RPP is the period from January
1, 1996, through February 7, 1998. To
qualify for a crab species license,
defined at § 679.2, a person must have
made at least one documented harvest
of any amount of LLP crab species from
a vessel during the RPP and must have
held a LLP qualifying fishing history at
the time of that documented harvest. A
LLP qualifying fishing history meets the
documented harvest requirements at
paragraphs (k)(5)(i) and (k)(5)(ii) of this
section.

* * * * *

(iv) Exception to allow purchase of
LLP qualifying fishing history after the
documented harvest in the RPP. To
qualify for a LLP crab species license, a
person who made a documented harvest
of LLP crab species during the period
from January 1, 1998, through February
7, 1998, must have obtained, or entered
into a contract to obtain, the LLP
qualifying fishing history by 8:36 a.m.
Pacific time on October 10, 1998,

* * * * *

[FR Doc. 03—19933 Filed 8—4—03; 8:45 am]
BILLING CODE 3510-22-S
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DEPARTMENT OF AGRICULTURE

Rural Utilities Service

7 CFR Part 1778
RIN 0572-AB90

Emergency and Imminent Community
Water Assistance Grants

AGENCY: Rural Utilities Service, USDA.
ACTION: Proposed rule.

SUMMARY: The Rural Utilities Service
(RUS) is amending its regulation
governing Emergency Community Water
Assistance Grants (ECWAG). This action
is needed to comply with requirements
set forth in the 2002 Farm Bill. The
intended effect is to amend the
regulation so that it allows eligibility for
the program to be extended to situations
where an emergency is considered
imminent.

In the final rule section of this
Federal Register, RUS is publishing this
action as a direct final rule without
prior proposal because RUS views this
as a non-controversial action and
anticipates no adverse comments. If no
adverse comments are received in
response to the direct final rule, no
further action will be taken on this
proposed rule and the action will
become effective at the time specified in
the direct final rule. If RUS receives
adverse comments, a timely document
will be published withdrawing the
direct final rule and all public
comments received will be addressed in
a subsequent final rule based on this
action

DATES: Comments on this proposed
action must be received by RUS via
facsimile transmission or carry a
postmark or equivalent no later than
September 4, 2003.

ADDRESSES: Submit adverse written
comments or notice of intent to submit
adverse comments to F. Lamont Heppe,
Jr., Program Development and
Regulatory Analysis, Rural Utilities
Service, U.S. Department of Agriculture,
1400 Independence Ave., SW., STOP

1522, Room 5168, South Building,
Washington, DC 20250, telephone
number (202) 720-9550 or via facsimile
transmission to (202) 720—4120. RUS
requires a signed original and three
copies of all comments (7 CFR Part
1700). All comments received will be
made available for inspection in room
4034, South Building, Washington, DC,
between 8 a.m. and 4 p.m. (7 CFR part
1.27(b)).
FOR FURTHER INFORMATION CONTACT:
Robin Pulkkinen, Loan Specialist, Water
and Environmental Programs, Rural
Utilities Service, Room 2229 South
Building, Stop 1570, 1400
Independence Ave. SW, Washington,
DC 20250-1570. Telephone: (202) 720—
9636, FAX: (202) 690-0649, E-mail:
rpulkkin@rus.usda.gov.
SUPPLEMENTARY INFORMATION: See the
Supplementary Information provided in
the direct final rule located in the Rules
and Regulations direct final rule section
of this Federal Register for the
applicable supplementary information
on this action.

Dated: July 3, 2003.
Hilda Gay Legg,
Administrator, Rural Utilities Service.
[FR Doc. 03-19697 Filed 8—4—03; 8:45 am)]
BILLING CODE 3410-15-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Parts 7 and 34
[Docket No. 03-16]
RIN 1557-AC73

Bank Activities and Operations; Real
Estate Lending and Appraisals

AGENCY: Office of the Comptroller of the
Currency, Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Office of the Comptroller
of the Currency (OCC) proposes to
amend parts 7 and 34 of our regulations
to add provisions clarifying the
applicability of state law to national
banks. These provisions would identify
types of state laws that are preempted,
as well as types of state laws that
generally are not preempted, in the
context of national bank lending,

deposit-taking, and other authorized
activities.

DATES: Comments must be received by
October 6, 2003.

ADDRESSES: Please direct your
comments to: Office of the Comptroller
of the Currency, 250 E Street, SW.,
Public Information Room, Mailstop 1-5,
Washington, DC 20219, Attention:
Docket No. 03—16, fax number (202)
874-4448; or Internet address:
regs.comments@occ.treas.gov. Due to
delays in paper mail delivery in the
Washington area, we encourage the
submission of comments by fax or e-
mail whenever possible. Comments may
be inspected and photocopied at the
OCC'’s Public Information Room, 250 E
Street, SW., Washington, DC. You can
make an appointment to inspect
comments by calling (202) 874-5043.
FOR FURTHER INFORMATION CONTACT:
Andra Shuster, Counsel, or Mark
Tenhundfeld, Assistant Director,
Legislative and Regulatory Activities
Division, (202) 874—5090.
SUPPLEMENTARY INFORMATION:

Scope of National Bank Preemption
A. Introduction

In recent years, the OCC has received
numerous inquiries concerning the
applicability of state law to national
banks,! and the extent to which state
law applies to a national bank’s exercise
of powers authorized by Federal law has
been the subject of litigation in different
contexts.2 The number and variety of

1In response to such requests, the OCC has issued
a number of interpretive opinions providing our
views with respect to the applicability to national
banks of various state laws. See, e.g., 67 FR 13405
(Mar. 22, 2002) (Massachusetts insurance sales law);
66 FR 51502 (Oct. 9, 2001) (West Virginia insurance
sales law); see also Cline v. Hawke, No. 02—2100,
2002 WL 31557392 (4th Cir. Nov. 19, 2002), petition
for review dismissed (upholding OCC opinion on
the merits); 66 FR 28593 (May 23, 2001) (Michigan
motor vehicle sales law); 66 FR 23977 (May 10,
2001) (Ohio automobile dealer licensing law); 65 FR
15037 (Mar. 20, 2000) (Pennsylvania law governing
auctioneers and the conduct of auctions); OCC
Interpretive Letter No. 866 (Oct. 8, 1999) (multi-
state fiduciary operations); OCC Interpretive Letter
No. 872 (Oct. 28, 1999) (California restrictions on
the exercise of fiduciary powers); and OCC
Interpretive Letter No. 695 (Dec. 8, 1995) (multi-
state fiduciary operations).

2 See, e.g., Bank of America v. City & County of
San Francisco, 309 F.3d 551 (9th Cir. 2002), cert.
denied, 123 S.Ct. 2220 (2003), 2003 U.S. LEXIS
4253 (May 27, 2003) (the National Bank Act and
OCC regulations together preempt conflicting state
limitations on the authority of national banks to

Continued
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these questions reflect a need for
clarification of the circumstances when
state laws or regulations apply to
activities and operations of national
banks. Without further clarification,
national banks, particularly those with
customers in multiple states, face
uncertain compliance risks and
substantial additional compliance
burdens and expense that, for practical
purposes, materially impact their ability
to offer particular products and services.

A recent inquiry by National City
Bank, National City Bank of Indiana,
and two operating subsidiaries of these
banks (collectively, National City)
concerning the Georgia Fair Lending Act
(GFLA)3 illustrates the impact that state
laws can have on a national bank’s
lending activities. Our analysis of the
issues raised by National City in the
response to the bank, which is
discussed below and published in full
elsewhere in this edition of the Federal
Register (National City Order),
underscores the need for clarity and
more predictability in our regulations
concerning the extent to which state
laws apply to national banks’ real estate
lending activities as well as other
aspects of national bank activities.

Due to the number and significance of
the questions that continue to arise with
respect to the preemption of state laws
in these areas, we believe it is now
timely to provide more comprehensive
standards regarding the applicability of
state laws to lending, deposit-taking,
and other authorized activities of
national banks. Accordingly, we are
proposing to amend our regulations to
provide such standards.

B. Principles of Preemption in the
National Bank Context

Preemption is not a new concept. It is
a doctrine, based on Constitutional
principles, that has been recognized by
the Supreme Court since the earliest
years of our Nation’s history. In 1819, in
the landmark case of McCulloch v.
Maryland, the Court held that under the
Supremacy Clause of the U.S.
Constitution, states “have no power, by
taxation or otherwise, to retard, impede,

collect fees for the provision of electronic services
through ATMs; municipal ordinances prohibiting
such fees are invalid under the Supremacy Clause);
Wells Fargo Bank, Texas, N.A. v. James, 321 F.3d
488 (5th Cir. 2003) (Texas statute prohibiting
certain check cashing fees is preempted by the
National Bank Act); Metrobank v. Foster, 193 F.
Supp. 2d 1156 (S.D. Iowa 2002) (national bank
authority to charge fees for ATM use preempted
Towa prohibition on such fees). See also Bank One,
Utah v. Guttau, 190 F.3d 844 (8th Cir. 1999), cert.
denied sub nom Foster v. Bank One, Utah, 529 U.S.
1087 (2000) (holding that Federal law preempted
Iowa restrictions on ATM operation, location, and
advertising).

3GA Code Ann. §§ 7-6A-1 et seq.

burden, or in any manner control, the
operations” of an entity created under
Federal law.# Notably, the entity
involved in that case was a bank
chartered under Federal law, the Second
Bank of the United States. As discussed
below, since the creation of the national
banking system in 1863, courts have
applied comparable principles of
Federal preemption in connection with
many aspects of national banks’
operations, and have repeatedly found
that the exercise by Federally-chartered
national banks of their Federally-
authorized powers is ordinarily not
subject to state law.

1. Legislative History of the National
Banking Laws

Congress enacted the National
Currency Act (Currency Act) in 1863
and modified it with the National Bank
Act a year thereafter for the purpose of
establishing a new national banking
system that would operate distinctly
and separately from the existing system
of state banks. The Currency Act and the
National Bank Act were intended to
create a uniform and secure national
currency and a system of national banks
designed to help stabilize and support
the national economy both during and
after the Civil War.

Both proponents and opponents of the
new national banking system expected
that it would replace the existing system
of state banks.? Given this anticipated

4 McCulloch v. Maryland, 17 U.S. (4 Wheat.) 316,
436 (1819).

5 Representative Samuel Hooper, who reported
the bill to the House, stated in support of the
legislation that one of its purposes was ‘““to render
the law [i.e., the Currency Act] so perfect that the
State banks may be induced to organize under it,
in preference to continuing under their State
charters.”” Cong. Globe, 38th Cong. 1st Sess. 1256
(Mar. 23, 1864). While he did not believe that the
legislation was necessarily harmful to the state bank
system, Rep. Hooper did “look upon the system of
State banks as having outlived its usefulness.” Id.
Opponents of the legislation believed that it was
intended to “‘take from the States * * * all
authority whatsoever over their own State banks,
and to vest that authority * * * in Washington.”
Cong. Globe, 38th Cong., 1st Sess. 1267 (Mar. 24,
1864) (statement of Rep. Brooks). Rep. Brooks made
that statement to support the idea that the
legislation was intended to transfer control over
banking from the states to the Federal government.
Given that the legislation’s objective was to replace
state banks with national banks, its passage would,
in Rep. Brooks’s opinion, mean that there would be
no state banks left over which the states would have
authority. Thus, by observing that the legislation
was intended to take authority over state banks
from the states, Rep. Brooks was not suggesting that
the Federal government would have authority over
state banks; rather, he was explaining the bill in a
context that assumed the demise of state banks.
Rep. Pruyn opposed the bill stating that the
legislation would ‘“be the greatest blow yet inflicted
upon the States.” Cong. Globe, 38th Cong., 1st Sess.
1271 (Mar. 24, 1864). See also John Wilson Million,
The Debate on the National Bank Act of 1863, 2 J.
Pol. Econ. 251, 267 (1893-94) regarding the

impact on state banks and the resulting
diminution of control by the states over
banking in general,® proponents of the
national banking system were
concerned that states would attempt to
undermine it. Remarks of Senator
Sumner illustrate the sentiment of many
legislators of the time: “Clearly, the
[national] bank must not be subjected to
any local government, State or
municipal; it must be kept absolutely
and exclusively under that Government
from which it derives its functions.””
The allocation of any supervisory
responsibility for the new national
banking system to the states would have
been inconsistent with this need to
protect national banks from state
interference. Congress, accordingly,
established a Federal supervisory
regime and created a Federal agency
within the Department of Treasury—the
OCC—to carry it out. Congress granted
the OCC the broad authority “to make
a thorough examination of all the affairs
of [a national bank],”’® and solidified
this Federal supervisory authority by
vesting the OCC with exclusive
visitorial powers over national banks,
except where Federal law provided
otherwise. These provisions assured,
among other things, that the OCC would
have comprehensive authority to
examine all the affairs of a national bank
and protect national banks from
potentially hostile state interference by
establishing that the authority to
examine, supervise, and regulate

Currency Act (“Nothing can be more obvious from
the debates than that the national system was to
supersede the system of state banks.”).

6 See, e.g., Tiffany v. Nat’l Bank of Missouri, 85
U.S. 409, 412—413 (1874) (“It cannot be doubted, in
view of the purpose of Congress in providing for the
organization of National banking associations, that
it was intended to give them a firm footing in the
different States where they might be located. It was
expected they would come into competition with
State banks, and it was intended to give them at
least equal advantages in such competition. * * *
National banks have been National favorites. They
were established for the purpose, in part, of
providing a currency for the whole country, and in
part to create a market for the loans of the General
government. It could not have been intended,
therefore, to expose them to the hazard of
unfriendly legislation by the States, or to ruinous
competition with State banks.”). See also B.
Hammond, Banks and Politics in America from the
Revolution to the Civil War 725-34 (1957); P.
Studenski & H. Krooss, Financial History of the
United States 155 (1st ed. 1952).

7 Cong. Globe, 38th Cong., 1st Sess., at 1893 (Apr.
27, 1864). See also Beneficial Nat'l Bank v.
Anderson, 123 S.Ct. 2058, 2064 (2003) (“[TThis
Court has also recognized the special nature of
Federally chartered banks. Uniform rules limiting
the liability of national banks and prescribing
exclusive remedies for their overcharges are an
integral part of a banking system that needed
protection from ‘possible unfriendly State
legislation.” ) (citations omitted.).

8 Act of June 3, 1864, c. 106, § 54, 13 Stat. 116,
codified at 12 U.S.C. 481.
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national banks is vested only in the
OCC, unless otherwise provided by
Federal law.9

2. The Supremacy Clause and the
Federal Preemption Standards
Articulated by the Supreme Court

A state law may be preempted by
Federal law and thus rendered invalid
by operation of the Supremacy Clause of
the Constitution.1® The Supreme Court
has identified three ways in which this
may occur. First, Congress can adopt
express language setting forth the
existence and scope of preemption.1?
Second, Congress can adopt a
framework for regulation that “occupies
the field” and leaves no room for states
to adopt supplemental laws.12 Third,
preemption may be found when state
law actually conflicts with Federal law.
Conflict will be found when either: (i)
compliance with both laws is a
“physical impossibility;” 13 or (ii) when
the state law stands “‘as an obstacle to
the accomplishment and execution of
the full purposes and objectives of
Congress.”’14

Because the origins of Federal
preemption are Constitutional, the
underlying purpose of the state
legislation, no matter how salutary, does
not determine the essential issue of
preemption. As explained in
Association of Banks in Insurance, Inc.
v. Duryee,15 “[w]here state and federal
laws are inconsistent, the state law is
pre-empted even if it was enacted by the
state to protect its citizens or
consumers.”’16

9 Writing shortly after the Currency Act and the
National Bank Act were enacted, then-Secretary of
the Treasury, and formerly the first Comptroller of
the Currency, Hugh McCulloch observed that
“Congress has assumed entire control of the
currency of the country, and, to a very considerable
extent, of its banking interests, prohibiting the
interference of State governments.” Cong. Globe,
39th Cong., 1st Sess., Misc. Doc. No. 100, at 2 (Apr.
23, 1866).

10 “This Constitution, and the Laws of the United
States which shall be made in Pursuance thereof

. . shall be the supreme Law of the Land; and the
Judges in every State shall be bound thereby, any
Thing in the Constitution or Laws of any State to
the Contrary notwithstanding.” U.S. Const. Art. VI,
cl. 2.

11 See Jones v. Rath Packing Co., 430 U.S. 519,
525 (1977).

12 See Rice v. Santa Fe Elevator Corp., 331 U.S.
218, 230 (1947).

13 Florida Lime & Avocado Growers, Inc. v. Paul,
373 U.S. 132, 142-43 (1963).

14 Hines v. Davidowitz, 312 U.S. 52, 67 (1941);
Barnett Bank of Marion County v. Nelson, 517 U.S.
25, 31 (1996) (quoting Hines).

1555 F. Supp. 2d 799 (S.D. Ohio 1999).

16 Id. at 802. Agreeing with this conclusion, the
Sixth Circuit stated that “‘the fact that the state
legislature enacted the [state law at issue] to protect
general insurance agents and consumers does not,
for that reason alone, preclude federal preemption.”
Ass’n of Banks in Ins., Inc. v. Duryee, 270 F.3d 397,
408 (6th Cir. 2001); see also Franklin Nat’l Bank of

3. Supreme Court Precedents Leading to
Barnett

From the earliest years of the national
banking system, up to and including a
decision rendered just months ago, the
Supreme Court has consistently
recognized the unique status of the
national banking system and the limits
placed on states by the National Bank
Act.?” In one of the first cases to address
the role of the national banking system,
the Supreme Court stated that “[t]he
national banks organized under the
[National Bank Act] are instruments
designed to be used to aid the
government in the administration of an
important branch of the public service.
They are means appropriate to that
end.”18

Subsequent opinions of the Supreme
Court have been equally clear about
national banks’ unique role and status.
See Marquette Nat’l Bank of
Minneapolis v. First of Omaha Service
Corp., 439 U.S. 299, 314-315 (1978)
(“Close examination of the National
Bank Act of 1864, its legislative history,
and its historical context makes clear
that, . . . Congress intended to facilitate

. . a ‘national banking system’.”’)
(citation omitted); Franklin Nat’l Bank,
347 U.S. at 375 (“The United States has
set up a system of national banks as
Federal instrumentalities to perform
various functions such as providing
circulating medium and government
credit, as well as financing commerce
and acting as private depositories.”);
Davis v. Elmira Sav. Bank, 161 U.S. 275,
283 (1896) (‘“‘National banks are
instrumentalities of the federal
government, created for a public
purpose, and as such necessarily subject
to the paramount authority of the
United States.”); Guthrie v. Harkness,
199 U.S. 148, 159 (1905) (“It was the
intention that this statute should
contain a full code of provisions upon
the subject, and that no state law or
enactment should undertake to exercise
the right of visitation over a national
corporation.”).

The Supreme Court also has
recognized the clear intent on the part
of Congress to limit the authority of
states over national banks precisely so
that the nationwide system of banking
that was created in the Currency Act
could develop and flourish. For
instance, in Easton v. Iowa,19 the Court
stated that Federal legislation affecting
national banks—

Franklin Square v. New York, 347 U.S. 373, 378
(1954).

17 See Beneficial Nat’l Bank, 123 S.Ct. at 2064.

18 Farmers’ & Mechanics’ Nat’] Bank v. Dearing,
91 U.S. 29, 33 (1875).

19188 U.S. 220 (1903).

has in view the erection of a system
extending throughout the country, and
independent, so far as powers conferred are
concerned, of state legislation which, if
permitted to be applicable, might impose
limitations and restrictions as various and as
numerous as the States. * * * It thus appears
that Congress has provided a symmetrical
and complete scheme for the banks to be
organized under the provisions of the statute.
* * * [W]e are unable to perceive that
Congress intended to leave the field open for
the States to attempt to promote the welfare
and stability of national banks by direct
legislation. If they had such power it would
have to be exercised and limited by their own
discretion, and confusion would necessarily
result from control possessed and exercised
by two independent authorities.?°

The Court in Farmers’ & Mechanics’
National Bank, after observing that national
banks are means to aid the government,
stated—

Being such means, brought into existence
for this purpose, and intended to be so
employed, the States can exercise no control
over them, nor in any wise affect their
operation, except in so far as Congress may
see proper to permit. Any thing beyond this
is “an abuse, because it is the usurpation of
power which a single State cannot give.” 21

Thus, as recognized by the Supreme
Court in Barnett, the history of national
bank powers is one of “interpreting
grants of both enumerated and
incidental ‘powers’ to national banks as
grants of authority not normally limited
by, but rather ordinarily pre-empting,
contrary state law.”’22 “[W]here
Congress has not expressly conditioned
the grant of ’power’ upon a grant of state
permission, the Court has ordinarily
found that no such condition applies.”’23

4. Recent Lower Federal Court Decisions
Concluding that State Laws Are
Preempted

These principles have been
recognized and applied in a series of
recent cases invalidating state and local
restrictions upon national bank
activities that are authorized under
Federal law. In each case, the court
determined that the state or local
restriction obstructed, in whole or in
part, the exercise of an authorized

20]d. at 229, 231-232 (emphasis added).

21 Farmers’ & Mechanics’ Nat’l Bank, 91 U.S. at
34 (citation omitted).

22 Barnett, 517 U.S. at 32 (1996). The Supreme
Court has recognized that the “business of banking”
is not limited to the powers enumerated in section
24 (Seventh). See NationsBank v. Variable Annuity
Life Ins. Co., 513 U.S. 251, 258 n.2 (1995). As the
scope of the underlying national bank power may
evolve, the OCC “may authorize additional
activities if encompassed by a reasonable
interpretation of § 24 (Seventh).” Indep. Ins. Agents
of Am., Inc. v. Hawke, 211 F.3d 638, 640 (D.C. Cir.
2000). Thus, the effect of a state law on the exercise
of a Federal power may change as the character of
the power changes.

23 Barnett, 517 U.S. at 34.
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national bank power and therefore was
preempted by operation of the
Supremacy Clause.

For example, ordinances passed by
four municipalities in California and
New Jersey specifically to prohibit ATM
access fees were enjoined by district
court order on grounds that included
National Bank Act preemption. In
California, the district court entered a
preliminary injunction against the fee
prohibition ordinances adopted by San
Francisco and Santa Monica, and the
Ninth Circuit affirmed. On remand, the
district court entered a permanent
injunction against the ordinances, and
the Ninth Circuit once again affirmed.2+
Similarly, a Federal district court in
New Jersey entered temporary
restraining orders preventing fee
prohibition ordinances adopted by
Newark and Woodbridge from becoming
effective. The combined case was
ultimately settled by each city’s consent
to a permanent injunction against its
ordinance.?5 A Federal district court in
Des Moines declared a longstanding
Iowa prohibition on ATM access fees to
be in conflict with the national bank
power to charge fees and therefore
preempted.26 For similar reasons, the
Fifth Circuit upheld a Federal district
court ruling that Federal law displaced
a Texas statute that prohibited the
charging of fees for cashing checks
drawn upon accounts at the payor
bank.27 A Federal district court in
Georgia reached the same conclusion
with respect to a Georgia law that
similarly attempted to restrict the
authority of national banks under
Federal law to charge such fees.28

Restrictions on national bank
activities other than the charging of fees
have also been held preempted.
Deferring to the OCC’s interpretations of
the National Bank Act, the Eighth
Circuit held that Federal law preempted
Towa restrictions on ATM location,
operation, and advertising as applied to
national banks.29 More recently, a
Federal district court in California
permanently enjoined the California
Attorney General and Director of the
Department of Consumer Affairs from
enforcing a California statute requiring
that certain language and information be
placed on the billing statements credit

24 See Bank of America, N.A. v. City & County of
San Francisco, 2000 WL 33376673 (N.D. Cal. June
30, 2000), aff'd, Bank of America, 309 F.3d 551.

25 See New Jersey Bankers Ass’n v. Township of
Woodbridge, No. CV-00-702 (JAG) (D.N.]. Nov. 8,
2000).

26 See Metrobank, 193 F. Supp. 2d 1156.

27 See Wells Fargo Bank Texas, 321 F.3d 488.

28 See Bank of America, N.A. v. Sorrell, 248 F.
Supp. 2d 1196 (N.D. Ga. 2002).

29 See Bank One, Utah, 190 F.3d 844.

card issuers provide their cardholders.3°
In so doing, the Court held that there is
“no indication in the NBA that Congress
intended to subject that power [to loan
money on personal security] to local
restriction.” Thus, the court applied
“the ordinary rule * * * of preemption
of contrary state law.”’31 Contrary state
law also may be preempted by Federal
regulation. “Federal regulations have no
less pre-emptive effect than federal
statutes.’””32

5. Limited Circumstances Under Which
State Laws Apply to National Banks

Federal courts apply no general
presumption that state laws are
applicable to national banks. As
explained recently by the Supreme
Court, a presumption against
preemption is “not triggered when the
States regulate in an area where there
has been a history of significant federal
presence.’”’33 As further explained by the
Ninth Circuit in Bank of America,
“because there has been a “history of
significant federal presence” in national
banking, the presumption against
preemption of state law is
inapplicable.”’34

Moreover, no Federal statute endorses
the presumptive application of state
laws to national banks. Although the
national bank branching statute makes
applicable the laws of the host state
regarding community reinvestment,
consumer protection, and fair lending to
branches of an out-of-state national bank
located in the host state to the same
extent as those laws apply to a bank
chartered by that state, the statute
expressly excepts any case where
Federal law preempts the application of
state law to national banks.35

In a few situations, Federal law has
incorporated provisions of state law for
specific purposes,36 and Congress may
more generally establish standards that
govern when state law will apply to

30 See American Bankers Ass’n v. Lockyer, 239 F.
Supp. 2d 1000 (E.D. Cal. 2002).

31]d. at 1016; see also Wells Fargo Bank, N.A. v.
Boutris, 2003 WL 21277203 at *3 (E.D. Cal. May 9,
2003) (Wells Fargo Bank II) (The National Bank Act
“was enacted to ‘facilitate * * * a national banking
system,” and ‘to protect national banks against
intrusive regulation by the States.””) (citations
omitted).

32 Fid. Fed. Sav. & Loan Ass’n. v. de la Cuesta,
458 U.S. 141, 153 (1982).

33 United States v. Locke, 529 U.S. 89, 108 (2000).

34309 F.3d at 559.

35 See 12 U.S.C. 36(f)(1)(A). This provision was
added to the branching statute by the Riegle-Neal
Interstate Banking and Branching Efficiency Act of
1994, Pub. L. 103-328, 108 Stat. 2338, 2350 (1994).

36 See, e.g., 12 U.S.C. 92a(a) (the extent of a
national bank’s fiduciary powers is determined by
reference to the law of the state where the national
bank is located).

national banks’ activities.37 In such
cases, the OCC applies the law or the
standards that Congress has required or
established.

State laws also may apply to national
banks’ activities under circumstances
that have been described variously by
the courts as not altering or
conditioning a national bank’s ability to
exercise a power that Federal law grants
to it.38 “Thus, states retain some power
to regulate national banks in areas such
as contracts, debt collection, acquisition
and transfer of property, and taxation,
zoning, criminal, and tort law.”’39
Notably, these types of laws typically do
not regulate the manner or content of
the business of banking authorized for
national banks under Federal law, but
rather establish the legal infrastructure
that surrounds and supports the
conduct of that business. In other
words, they promote a national bank’s
ability to conduct business; they do not
obstruct a national bank’s exercise of
powers granted under Federal law.20

6. Examples of Types of State Laws
Found to be Preempted

The OCC and Federal courts have
thus far concluded that a wide variety
of state laws are preempted, either
because the state laws fit within the
express preemption provisions of an
OCC regulation or because the laws

37 See, e.g., 15 U.S.C. 6701 (codification of section
104 of the Gramm-Leach-Bliley Act, Public Law
106-102, 113 Stat. 1338, 1352 (1999), which
establishes standards for determining the
applicability of state law to different types of
activities conducted by national banks, other
insured depository institutions, and their affiliates).

38 See Barnett, 517 U.S. at 33.

39 Bank of America, 309 F.3d at 559. As stated in

12 U.S.C. 548, for the purposes of state tax laws,
““a national bank shall be treated as a bank
organized and existing under the laws of the State
* * * within which its principal office is located.”
With regard to state criminal laws, it is important
to recognize the distinction drawn by the Supreme
Court in Easton between “‘crimes defined and
punishable at common law or by the general
statutes of a State”” and ““crimes and offences
cognizable under the authority of the United
States.” 188 U.S. at 238. The Court stated that
“[ulndoubtedly a State has the legitimate power to
define and punish crimes by general laws
applicable to all persons within its jurisdiction.
* * * But it is without lawful power to make such
special laws applicable to banks organized and
operating under the laws of the United States.” Id.
at 239 (holding that Federal law governing the
operations of national banks preempted a state
criminal law prohibiting insolvent banks from
accepting deposits). Further, as we note infra in
footnote 86, we will look to the substance and effect
of a state law in determining whether a particular
state law falls into a category of state laws that are
not preempted; a state may not immunize a law
from preemption simply by applying a criminal
penalty to it. Also, notably, “[clonsumer protection
is not reflected in the case law as an area in which
the states have traditionally been permitted to
regulate national banks.” Lockyer, 239 F. Supp. 2d
at 1016.

40 See Barnett, 517 U.S. at 33-34.
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conflict with a Federal power vested in
national banks. Types of state laws that
have been addressed by the OCC or the
courts include:

* Licensing laws. State statutes that
require national banks to obtain a
license or to register with the state
before exercising a Federally-granted
authority have been found to be
preempted.41

 Filing requirements. State statutes
that require national banks to make
filings with, or report to, states conflict
with the OCC’s exclusive visitorial
powers over national banks.42

» Terms of real estate loans. The
OCC'’s current regulations in subpart A
of part 34 address real estate lending
generally. Section 34.4(a) expressly
preempts state laws concerning five
areas of fixed-rate mortgage lending.
Section 34.4(a)(1) preempts state laws
concerning loan-to-value ratios. Section
34.4(a)(2) preempts state laws
concerning the schedule for repayment
of principal and interest. In this regard,

41 See First Nat’l Bank of Eastern Arkansas v.
Taylor, 907 F.2d 775 (8th Cir. 1990) (the National
Bank Act precludes a state regulator from
prohibiting a national bank, through either
enforcement action or a licensing requirement, from
conducting an authorized activity); and Bank of
America Nat’l Trust & Sav. Ass’n v. Lima, 103 F.
Supp. 916 (D. Mass. 1952) (states have no authority
to require national banks to obtain a license to
engage in an activity permitted to them by Federal
law). See also Wells Fargo Bank, N.A. v. Boutris,
252 F. Supp. 2d 1065, 1074 (E.D. Cal. 2003 (Wells
Fargo Bank I) (bank becoming a state licensee does
not affect its right to conduct Federally permissible
banking activities authorized by the OCC); Nat’l
City Bank of Indiana v. Boutris, Civ. No. S-03—
0655-GEB JFM at 14 (May 7, 2003) (when banking
activities are governed by Federal preemption,
Federal law applies even where an instrumentality
of a national bank has needlessly subjected itself to
state licensing law); Letter dated May 15, 2001 from
Julie L. Williams to Messrs. Thomas Plant and
Daniel Morton (66 FR 28593, May 23, 2001)
(regarding state license requirement in the sale of
motor vehicles); Letter dated Mar. 7, 2000, from
Julie L. Williams to Thomas P. Vartanian (65 FR
15037, Mar. 20, 2000) (regarding Pennsylvania
auctioneer licensing law); OCC Interpretive Letter
No. 866 (Oct. 8, 1999) (regarding state laws
requiring national bank to obtain license before
soliciting or engaging in proposed fiduciary
arrangements); OCC Interpretive Letter No. 749
(Sept. 13, 1996) (regarding state law requiring
national banks to be licensed to sell annuities); and
OCC Interpretive Letter No. 644 (Mar. 24, 1994)
(regarding state registration and fee requirements
imposed on mortgage lenders). While several
precedents cited address activities other than real
estate lending, the principles articulated in the
precedents apply to all national bank activities,
including making real estate loans.

42 See OCC Interpretive Letter No. 616 (Feb. 26,
1993) (state statute requiring national banks to
report quarterly to state banking commissioner
would be preempted based upon OCC’s exclusive
visitorial powers); and OCC Interpretive Letter No.
614 (Jan. 15, 1993) (state statutes requiring national
banks to keep records and file notifications and data
with the state would be preempted because they
purport to grant the state visitorial powers over
national banks); See, e.g., Guthrie, 199 U.S. 148
(discussing OCC'’s exclusive visitorial powers).

the key elements of any repayment
schedule are: (1) the timing of the
expected payments, and (2) the amount
of expected payments.43 Section
34.4(a)(3) preempts state laws
concerning the term to maturity of real
estate loans.#* Subpart B of part 34,
governing adjustable rate mortgages
(ARMs), states that national banks may
engage in ARM lending without regard
to any state law limitation.4°

» Advertising. Courts have
consistently held that state laws limiting
the ability of a national bank to
advertise are preempted.46

» Permissible rates of interest. Federal
law establishes that national banks may
charge interest (both the rate and
amount 47) permitted by the state where
the bank is located without regard to the
laws of the state where the borrower is
located.48

» Permissible fees and non-interest
charges. Section 7.4002 of the OCC’s
rules outlines the framework for
national banks’ ability to impose non-
interest fees and charges; courts have
consistently held that state laws limiting
the ability of national banks to charge
such fees are preempted.*9

» Management of credit accounts. The
OCC has taken the position that state
laws that interfere with a national
bank’s Federally-granted power to lend
and to engage in activities incidental to
its lending operations are preempted.
For example, in our view, a state law
that imposed restrictions or
requirements that, under the Barnett
standards, interfere with or burden a

43 See Section III. A. 1. of the National City Order,
in which we concluded that state laws governing
balloon payments, negative amortization,
limitations on advance payments, late fees,
prepayment fees, and default rates of interest were
preempted because they concerned the schedule for
repayment of principal and interest in
contravention of 12 CFR 34.4(a)(2).

44 See id. at Section III. A. 2., in which we
concluded that state laws governing acceleration of
indebtedness and rights to cure a default were
preempted because they concerned the term to
maturity in contravention of 12 CFR 34.4(a)(3).

45 See 12 CFR 34.21(a).

46 See Franklin Nat’l Bank, 347 U.S. 373 (state
law restricting national bank’s ability to advertise
its services held preempted); Bank One, Utah, 190
F.3d 844 (state law limiting the placement of
advertising on ATMs held preempted). See also
OCC Interpretive Letter No. 789 (June 27, 1997) (a
state law that prohibited the use of a bank’s name
on ATMs unless the bank put the names of all other
banks whose customers may use the ATM was
preempted).

47 See 12 U.S.C. 1735f-7a; Wells Fargo Bank II,
2003 WL 21277203.

48 See 12 U.S.C. 85; 12 CFR 7.4001. See, e.g.,
Marquette Nat’l Bank, 439 U.S. 299; Tiffany, 85 U.S.
409 (construing 12 U.S.C. 85). See also Section III.
B. of the National Gity Order.

49 See Bank of America, 309 F.3d 551, Wells
Fargo Bank, Texas, 321 F.3d 488, and Metrobank,
193 F. Supp. 2d 1156. See also Section III. C. of the
National City Order.

national bank’s communication with its
credit card holders, management of
credit accounts, or terms of offers of
credit was preempted. A Federal district
court in California recently upheld this
position.5°

* Due-on-sale clauses. Section 34.5 of
the OCC’s rules and 12 U.S.C. 1701j-3
preempt state restrictions on due-on-
sale clauses.

» Leaseholds as acceptable security.
The provision set out in proposed
§ 34.4(a)(14) preempting state laws
governing covenants and restrictions
that must be contained in a lease to
qualify the leasehold as acceptable
security for a real estate loan is a
restatement of the provision in current
§ 34.4(a)(5).

* Mandated statements and
disclosures. State attempts to require
national banks to make disclosures in
connection with specified credit card
repayment terms have been held
preempted as an impermissible
interference with the ability to extend
credit.5® OCG regulations already
address the applicability of state law to
national bank activities in some of these
areas,®2 but to date, unlike the Office of
Thrift Supervision (OTS),53 we have not
adopted regulations that more broadly
codify the application of principles of
preemption according to major
groupings of activities, such as lending,
deposit-taking, and other authorized
bank activities. Our positions in some
instances also have not clearly reflected
whether we were employing an
“occupation of the field” or “conflicts”
approach, although our individual
preemption decisions have more
commonly reflected a “conflict” type
approach to preemption analysis. The
proposal clarifies the types of state law
restrictions and requirements that do,
and do not, apply to major types of
activities and operations of national
banks and, for those types of activities
and operations, articulates the standards
that determine whether particular types
of state law restrictions and
requirements are preempted.

C. Revisions to Part 34—Real Estate
Lending

1. Current OCC Regulations

Part 34 of our rules implements 12
U.S.C. 371, which authorizes national
banks to engage in real estate lending

50 See Lockyer, 239 F. Supp. 2d 1000.

51 See id.

52 See, e.g., 12 CFR 7.4001 (interest); 7.4002 (fees);
7.4006 (operating subsidiaries); 9.7 (fiduciary
activities); 34.4 (real estate lending generally); 34.5
(due-on-sale clauses); 34.21 (adjustable-rate
mortgage lending); and 34.23 (prepayment fees).

53 See 12 CFR 557.11-.13; 12 CFR 560.2; and 12
CFR 545.2.
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subject to “such restrictions and
requirements as the Comptroller of the
Currency may prescribe by regulation or
order.” Under subpart A of part 34
(which sets forth the general authority
for national banks to engage in real
estate transactions), state laws
concerning five enumerated areas
already are explicitly preempted in their
application to national banks and their
operating subsidiaries. 12 CFR 34.1(b)
and 34.4(a). Section 34.4(b) then states
that the OCC will apply recognized
principles of Federal preemption in
considering whether state laws apply to
other aspects of real estate lending by
national banks.

2. Codification of Preemption

Pursuant to our authority under
section 371, the proposal amends
§ 34.4(a) and (b) to provide a more
complete statement of the types of state
law restrictions and requirements that
do, and do not, apply to real estate
lending activities of national banks.
However, as recognized by the Supreme
Court, Federal law may preempt state
law expressly (by an express statement
of preemption in the law) or implicitly
(because the Federal law is so complete
that it “occupies the field”” or because
the state law conflicts with a Federal
power). Although the regulation
proposed today would address state
laws by type, for reasons discussed
below, we invite comment on whether
our regulations, like those of the OTS,54
should state explicitly that Federal law
occupies the entire field of national
banks’ real estate lending activities.55

Section 371 provides a broad grant of
authority to national banks to engage in
real estate lending. The only
qualification in the statute is that these
Federal powers are subject “to section
1828(0) of this title [which requires the
adoption of uniform Federal safety and
soundness standards governing real
estate lending] and such restrictions and
requirements as the Comptroller of the
Currency may prescribe by regulation or
order.””5¢ On its face, section 371 does
not condition the grant of authority to
national banks to engage in real estate
lending upon engaging in that activity
only to the extent that a state permits it.

The breadth of the Federal power and
the OCC’s rulemaking authority created
by section 371 can be understood by

54 See 12 CFR 560.2.

55 This issue was raised by National City in its
request concerning the GFLA. As explained in the
National City Order, we deferred expressing any
views on the field preemption issue until we could
seek comment in connection with a rulemaking
rather than a decision confined to the law of a
single state.

5612 U.S.C. 371(a).

comparing the text and structure of that
section to that of 12 U.S.C. 92, a statute
similar in both respects and one that
vests comparably broad rulemaking
authority in the OCC. In Barnett, the
Supreme Court analyzed the extent to
which section 92 leaves room for state
regulation of the activities the statute
authorizes, and is thus instructive for
purposes of analyzing section 371. The
Supreme Court stated that—

[section 92’s] language suggests a broad,
not a limited, permission. That language
says, without relevant qualification, that
national banks “may . . . act as the
agent” for insurance sales. 12 U.S.C. 92.
It specifically refers to “rules and
regulations” that will govern such sales,
while citing as their source not state
law, but the Federal Comptroller of the
Currency.5”

The Court noted that “[i]n defining
the pre-emptive scope of statutes and
regulations granting a power to national
banks, [prior U.S. Supreme Court
decisions] take the view that normally
Congress would not want States to
forbid, or to impair significantly, the
exercise of a power that Congress
explicitly granted.”’?8 The Supreme
Court concluded that “where Congress
has not expressly conditioned the grant
of ‘power’ upon a grant of state
permission, the Court has ordinarily
found that no such condition applies.”’59

This analysis of section 92 by the
Supreme Court is instructive in
addressing section 371 as well. Like
section 92, section 371 creates a broad
power for national banks. By its terms,
section 371 also is not a limited
permission, that is, it does not authorize
national banks to engage in real estate
lending only to the extent state law
allows.69 Moreover, section 371 differs
from section 92 in two respects that are
even more telling. First, section 371
refers expressly and exclusively to the
OCC as the entity possessing authority
to set restrictions and requirements that
apply to national banks’ real estate
lending activities. Second, unlike the
activity to which section 92 pertains—
the sale of insurance—which
historically has been predominantly
regulated at the state level, national
bank real estate lending authority has
been extensively regulated at the
Federal level since the power first was
codified.

Beginning with the enactment of the
Federal Reserve Act of 1913, national
banks’ real estate lending authority has
been governed by the express terms of

57 Barnett, 517 U.S. at 32.
58 Id. at 33.

59 Id. at 34.

60 See id. at 31-32.

section 371. As originally enacted in
1913, section 371 contained a limited
grant of authority to national banks to
lend on the security of “improved and
unencumbered farm land, situated
within its Federal reserve district.”’¢1 In
addition to the geographic limits
inherent in this authorization, the
Federal Reserve Act also imposed limits
on the term and amount of each loan as
well as an aggregate lending limit. Over
the years, section 371 was repeatedly
amended to broaden the types of real
estate loans national banks were
permitted to make, to expand
geographic limits, and to modify loan
term limits and per-loan and aggregate
lending limits.

In 1982, Congress removed these
“rigid statutory limitations’ 62 in favor
of a broad provision authorizing
national banks to “make, arrange,
purchase or sell loans or extensions of
credit secured by liens on interests in
real estate, subject to such terms,
conditions, and limitations as may be
prescribed by the Comptroller of the
Currency by order, rule, or
regulation.”’¢3 The purpose of the 1982
amendment was ‘‘to provide national
banks with the ability to engage in more
creative and flexible financing, and to
become stronger participants in the
home financing market.””64 In 1991,
Congress removed the term “rule” from
this phrase and enacted an additional
requirement, codified at 12 U.S.C.
1828(0), that national banks (and other
insured depository institutions) conduct
real estate lending pursuant to uniform
standards adopted at the Federal level
by regulation of the OCC and the other
Federal banking agencies.®> Thus, the
history of national banks’ real estate
lending activities under section 371 is
one of extensive Congressional
involvement gradually giving way to a
streamlined approach in which
Congress has delegated broad
rulemaking authority to the
Comptroller. The two versions of
section 371—namely, the lengthy and
prescriptive approach prior to 1982 and
the more recent statement of broad
authority qualified only by reference to
Federal law—may be seen as evolving
articulations of the same idea.

61Federal Reserve Act, ch. 6, section 24, 38 Stat.
251, 273 (1913).

62S. Rep. No. 97-536, at 27 (1982).

63 Garn-St Germain Depository Institutions Act of
1982, Public Law 97-320, § 403, 96 Stat. 1469,
1510-11 (1982).

64S. Rep. No. 97-536, at 27 (1982).

65 See section 304 of the Federal Deposit
Insurance Corporation Improvement Act, codified
at 12 U.S.C. 1828(0). These standards governing
national banks’ real estate lending are set forth in
subpart D of part 34.
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Prior to 1982, the field of national
bank real estate lending was pervasively
regulated by the detailed statutory
provisions of section 371. After the 1982
amendment, Congress left open the
possibility that the OCC would occupy
the field by regulation. The statute
granted the Federal power and directed
that not just “requirements” for the
exercise of the power, but any
“restrictions” on the power, would
come from the OCC. In no respect does
the statute express or imply that the
power granted is limited, to some
variable degree, by application of fifty
different state laws.

Although this authority arguably
enables the OCC to occupy the field of
regulation of national banks’ real estate
lending, thus far we have not exercised
the full authority inherent in section
371. Instead, in § 34.4(a) we have
provided that certain types of state
requirements and restrictions are not
applicable to national banks and have
elected to address whether other types
of laws are preempted based on the
existence of a conflict between a
particular state or local law and national
banks’ Federal power under section 371.
Since section 371 conditions the
exercise by a national bank of its
Federal power to engage in real estate
lending only on compliance with
Federal law, however, our regulation is
more conservative than what the statute
arguably allows.

The regulation we propose today
further implements our authority under
section 371 to identify types of state law
restrictions concerning real estate
lending that are, and are not, applicable
to national banks. We have chosen to
identify additional types of state laws
that, in various respects, obstruct or
condition national banks’ exercise of
real estate lending powers granted
under section 371. As noted above,
many of these types of laws have
previously been addressed in OCC
interpretations or Federal court
decisions. We note, however, that our
authority under section 371 is not
necessarily limited to specifying types
of law restrictions that are applicable or
inapplicable, nor does section 371
appear to necessitate that the state laws
specified be only those that in some
manner obstruct or condition national
banks’ exercise of their powers under
section 371. Thus, we invite comment
on whether our regulation should state
expressly that Federal law occupies the
entire field of national bank real estate
lending.

3. Federal Safeguards

Preemption of state laws governing
national banks’ real estate lending does

not mean that that activity would be
unregulated. On the contrary, national
banks’ real estate lending is pervasively
regulated under Federal standards and
subject to comprehensive supervision.

This Federal framework includes
standards governing, and oversight of,
national banks’ real estate lending
activities to prevent abusive or
predatory lending. In addition to the
many Federal statutory standards that
apply to national banks, the OCC
recently issued comprehensive
supervisory standards to address
predatory and abusive lending practices.
See OCC Advisory Letter 2003-2,
“Guidelines for National Banks To
Guard Against Predatory and Abusive
Lending Practices” (Feb. 21, 2003) and
OCC Advisory Letter 2003-3, “Avoiding
Predatory and Abusive Lending
Practices in Brokered and Purchased
Loans” (Feb. 21, 2003). The OCC
standards on predatory lending make
clear that national banks should adopt—
and vigorously adhere to—policies and
procedures to prevent predatory lending
practices in direct lending and in
transactions involving brokered and
purchased loans.

Significantly, AL 2003-2 provides
that bank policies and procedures on
direct lending should reflect the degree
of care that is appropriate to the risk of
a particular transaction. In some cases,
this will entail making the
determination that a loan is reasonably
likely to meet the borrower’s individual
financial circumstances and needs. AL
2003-2 also emphasizes that if the OCC
has evidence that a national bank has
engaged in abusive lending practices,
we will review those practices to
determine whether they violate specific
provisions of the Federal laws,
including the Homeowners Equity
Protection Act of 1994 (HOEPA), the
Fair Housing Act, or the Equal Credit
Opportunity Act. The OCC also will
evaluate whether such practices involve
unfair or deceptive practices in
violation of the Federal Trade
Commission Act (FTC Act). Indeed
several practices cited in AL 2003-2,
such as equity stripping, loan flipping,
and the refinancing of special
subsidized mortgage loans that
originally contained terms favorable to
the borrower, can be found to be unfair
practices that violate the FTC Act.

The OCC’s second advisory, AL 2003—
3, addresses concerns that have been
raised about the link between predatory
lending and non-regulated lending
intermediaries, and the risk that a
national bank could indirectly and
inadvertently facilitate predatory
lending through the purchase of loans
and mortgage-backed securities and in

connection with broker transactions.
Pursuant to our standards, a national
bank needs to perform adequate due
diligence prior to entering into any
relationships with loan brokers, third
party loan originators, and the issuers of
mortgage-backed securities, to ensure
that the bank does not do business with
companies that fail to employ
appropriate safeguards against predatory
lending in connection with loans they
arrange, sell, or pool for securitization.
AL 2003-3 also advises national banks
to take specific steps to address the risk
of fraud and deception in brokered loan
transactions relating to broker-imposed
fees and other broker compensation
vehicles.

Evidence that national banks are
engaged in predatory lending practices
is scant. Based on the dearth of such
information—from third parties, our
consumer complaint database, and our
supervisory activities—we have no
reason to believe that national banks are
engaged in such practices to any
discernible degree. This observation is
consistent with an extensive study of
predatory lending conducted by HUD
and the Treasury Department,®6 and
with comments submitted in connection
with an OTS rulemaking concerning
preemption of state lending standards
by 46 State Attorneys General.67

More recently, a coalition of State
Attorneys General repeated the same
view in a brief filed earlier this year in
connection with a challenge to that OTS
rulemaking.68 In supporting the OTS’s

66 A Treasury-HUD joint report issued in 2000
found that predatory lending practices in the
subprime market are less likely to occur in lending
by—

Banks, thrifts, and credit unions that are subject
to extensive oversight and regulation. * * * The
subprime mortgage and finance companies that
dominate mortgage lending in many low-income
and minority communities, while subject to the
same consumer protection laws, are not subject to
as much federal oversight as their prime market
counterparts—who are largely federally-supervised
banks, thrifts, and credit unions. The absence of
such accountability may create an environment
where predatory practices flourish because they are
unlikely to be detected.

Departments of Housing and Urban Development
and the Treasury, “Curbing Predatory Home
Mortgage Lending: A Joint Report” 17-18 (June
2000) (Treasury-HUD Joint Report).

In addition, the report found that a significant
source of abusive lending practices is non-regulated
mortgage brokers and similar intermediaries who,
because they “do not actually take on the credit risk
of making the loan, . . . may be less concerned about
the loan’s ultimate repayment, and more concerned
with the fee income they earn from the
transaction.” Id. at 40.

67 Cited in Nat’l Home Equity Mortgage Ass’n v.
OTS, Civil Action No. 02—2506 (GK) (D.D.C. 2003)
at 26.

68 The case involves a revised regulation issued
by the OTS to implement the Alternative Mortgage
Transaction Parity Act (AMTPA). The revised

Continued
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decision to distinguish between
supervised depository institutions and
unsupervised housing creditors and to
retain preemption of state laws with
respect to the former but not for the
latter, the State Attorneys General
stated:

Based on consumer complaints received, as
well as investigations and enforcement
actions undertaken by the Attorneys General,
predatory lending abuses are largely confined
to the subprime mortgage lending market and
to non-depository institutions. Almost all of
the leading subprime lenders are mortgage
companies and finance companies, not
banks or direct bank subsidiaries.

Brief for Amicus Curiae State Attorneys
General, National Home Equity
Mortgage Association v. OTS, Civil
Action No. 02-2506 (GK) (D.D.C.) at 10—
11 (emphasis added).

Against this background, the OCC’s
approach to predatory lending,
embodied in the anti-predatory lending
standards discussed above,
implemented through the OCC’s
comprehensive supervision of national
banks, minimizes the potential for harm
from predatory or abusive lending
without reducing the credit available to
subprime borrowers. By focusing on
lending practices rather than banning
specific lending products, this approach
reduces the likelihood of predatory
lending rather than the availability of
credit to subprime borrowers.

Notwithstanding the foregoing, there
are certain principles that should be
fundamental to all real estate lending by
national banks. First is the principle
that national banks should not make
loans when they lack a reasonable basis
to believe that the borrower has the
capacity to repay the loan. This
standard addresses a central
characteristic of predatory lending,
namely, lending based on the
foreclosure value of the collateral rather
than on the borrower’s ability to make
the scheduled payments under the
terms of the loan, based on
consideration of the borrower’s current
and expected income, current
obligations, employment status, and
other relevant financial resources. In
such a situation, the lender is effectively
relying on its ability to seize the equity
in the borrower’s collateral—often the
borrower’s home—to satisfy the
outstanding debt.®9

regulation distinguishes between Federally-
supervised thrift institutions and non-bank
mortgage lenders, making non-bank mortgage
lenders subject to state law restrictions on
prepayment penalties and late fees. See id.

69 See, e.g., Treasury-HUD Joint Report, supra
note 66. The report notes that while factors such as
the overall size of the loan, the borrower’s credit
history, and the value of the collateral also play into

To prevent this, the proposal would
prohibit a national bank from making a
loan based predominantly on the
foreclosure value of the borrower’s
collateral. Such practices are
inconsistent with safe and sound
banking and antithetical to the OCC’s
expectations concerning the prudence
and integrity with which national banks
do business. The proposal would
establish a uniform, national standard,
applicable to all national banks and
their operating subsidiaries that,
consistent with existing OCC
guidance,”® would prohibit this
essential characteristic of predatory
lending.

A second principle is that national
banks should treat all their customers
fairly and honestly. National banks’
lending activities also are subject to
provisions of section 5 of the FTC Act
that prohibit unfair or deceptive
practices in connection with real estate
lending (as well as other activities
authorized for national banks).71
Section 5 serves as a standard to ensure
that national banks conduct all their
activities free from unfair or deceptive
practices.

Practices may be found to be
deceptive and thereby unlawful under
section 5 of the FTC Act if three factors
are present.”2 First, practices will be
deceptive if there is a representation,
omission, act, or practice that is likely

the decision, “[a] creditor’s decision on whether to
originate a mortgage loan should be guided by his/
her assessment of the borrower’s ability to repay the
loan from liquid sources (e.g., income and non-
housing assets).”” Id. at 76. The report goes on to
note that “[t]here is widespread concern * * * that
some unscrupulous creditors are making loans to
borrowers who clearly cannot afford to repay
them.” Id. The report notes further that the results
of predatory lending are “loans with onerous terms
and conditions that the borrower often cannot
repay, leading to foreclosure or bankruptcy.” Id. at
17.

70 See AL 2003-2, which, as explained above,
provides supervisory guidance concerning
predatory and abusive lending practices. AL 2003—
2 contains a recommendation that national banks
establish specific policies and procedures for
underwriting to ensure that the appropriate
determination has been made that each borrower
has the capacity to repay his or her loan. See id.
at 7-8.

71 See 15 U.S.C. 45(a)(1). See also AL 2003-2.
Courts recently have confirmed the application of
the FTC Act to national banks. See, e.g., Minnesota
v. Fleet Mortgage Corp., 181 F. Supp. 2d 995, 1002
(D.Minn. 2001); Roberts v. Fleet Bank, 2001 WL
1486226, *2 (E.D.Pa. 2001). The Federal Deposit
Insurance Corporation (FDIC) and the Board of
Governors of the Federal Reserve System recently
issued statements recognizing the application of
section 5 of the FTC Act to the state banks within
each agency’s respective jurisdiction. See FIL-57—
2002, issued by the FDIC May 30, 2002; Letter from
Chairman Greenspan to the Hon. John J. LaFalce,
May 30, 2002.

72 These principles are derived from the Policy
Statement on Deception, issued by the Federal
Trade Commission on October 14, 1983.

to mislead. Practices that can be
misleading or deceptive include false
oral and written representations;
misleading claims about costs or
benefits of services or products; use of
bait-and-switch techniques; and failure
to provide promised services or
products.

Second, a practice may be found to be
deceptive if the act or practice would be
deceptive from the perspective of a
reasonable consumer. In this context, a
reasonable consumer is a member of the
group targeted by the acts or practices
in question. The totality of the
circumstances and the net impression
that is made will be evaluated in making
this determination. Failure to provide
information also may be a deceptive act
or practice and will be evaluated from
the perspective of whether a reasonable
consumer is likely to have been misled
by the omission. In this regard, a
consumer’s reaction to an act or practice
may be reasonable even if it is not the
only reaction that a consumer might
have.

Third, in order for a practice to be
found to be deceptive, it must be
material. A material misrepresentation
or practice is one that is likely to affect
a consumer’s choice or conduct
concerning a product or service.
Consumer injury is likely if inaccurate
or omitted information is important to
the consumer’s decision. Generally,
information, or omission of information,
about costs, benefits, purpose, and
efficacy (including significant
limitations) related to the product or
service would be material.

A practice may be found to be unfair
and thereby unlawful under section 5 of
the FTC Act if the following factors are
present.”3 First, the practice causes
substantial consumer injury. Generally,
monetary harm, such as when a
consumer pays a fee or interest charge,
or incurs other similar costs to obtain a
bank product or service as a result of an
unfair practice, is deemed to involve
substantial injury. Second, the injury is
not outweighed by benefits to the
consumer or to competition. To be
unfair, a practice must be injurious in
its net effects. Third, the injury caused
by the practice is one that consumers
could not reasonably have avoided.
Consumer harm caused by a practice
that is coercive or that otherwise
effectively inhibits the consumer from
making an informed choice would be
considered not reasonably avoidable.

Credit practices commonly referred to
as predatory, such as loan “flipping,”

73 These principles are derived from the Policy
Statement on Unfairness, issued by the Federal
Trade Commission on December 17, 1980.
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equity “stripping,” and the refinancing
of special subsidized mortgage loans,
may well be indicative of practices that
are unfair or deceptive practices that
violate section 5 of the FTC Act.7# For
example, loan flipping is generally
understood to mean the refinancing of a
loan, which results in little or no
economic benefit to the borrower, for
the primary or sole objective of
generating additional loan points, loan
fees, prepayment penalties, and fees
from financing the sale of credit-related
products.?? Loan flipping can have
particularly harmful results when it
involves the practice of encouraging
refinancing of special mortgage loans
that contain nonstandard payment terms
beneficial to the borrower, such as those
originated in conjunction with a
subsidized governmental or nonprofit
organization program, when such
refinancing entails the loss of one or
more of the beneficial loan terms or is
otherwise detrimental to the borrower.”®
Home equity stripping typically
involves making loans with excessively
high, up-front fees that are financed and
secured by the borrower’s home, often
with an excessively high penalty upon
prepayment of the loan, for the sole or
primary objective of stripping the

74 AL 2003-2 contains guidance recommending
the establishment by national banks of policies and
procedures to specify whether and under what
circumstances the banks will make loans involving
features or circumstances that have been associated
with abusive lending practices.

75 Federal law prohibits a creditor within one year
of having extended credit subject to HOEPA from
refinancing that loan to another loan subject to
HOEPA, unless the refinancing is “in the borrower’s
interest.”” 12 CFR 226.34(a)(3).

76If a national bank engages in the practice of
““steering’’ a borrower to a loan with higher costs
instead of to a comparable loan offered by the bank
with lower costs for which the borrower could
qualify, and does this on the basis of the borrower’s
race, national origin, age, or gender, for example,
the OCC will take appropriate enforcement action
under the Federal fair lending laws.

77 Frequently equity stripping occurs in
connection with loan flipping. “Lenders who flip
loans tend to charge high origination fees with each
successive refinancing, and may charge these fees
based on the entire amount of the new loan. * * *
In addition, each refinancing may trigger
prepayment penalties, which could be financed as
part of the total loan amount, adding to the
borrower’s debt burden. * * * Each time the loan
is flipped, more equity is lost in the home.”
Treasury-HUD Joint Report, supra note 66, at 73—
74.

78 Case-by-case enforcement actions by the OCC
to address such predatory lending practices also is
particularly appropriate because such activities
appear to be limited, if not rare, in the national
banking system. See Treasury-HUD Joint Report,
supra note 66, at 13 (“[T]here is a growing body of
anecdotal evidence that an unscrupulous subset of
* * * gubprime actors—lenders (often those not
subject to federal banking supervision), as well as
mortgage brokers, realtors, and home improvement
contractors—engage in abusive lending practices
that strip borrowers’ home equity and place them
at increased risk of foreclosure.”).

borrower’s home equity.”” Because the
nature and impact of such practices are
inherently highly fact-specific, the
application of the standards of section 5
and use of the OCC’s authority to
enforce compliance with those
standards are a particularly appropriate
approach to ensure that such practices
are not occurring in the national
banking system.”8

Section 8 of the Federal Deposit
Insurance Act, 12 U.S.C. 1818, provides
the OCC with the authority to bring
enforcement actions against national
banks and their subsidiaries for
violations of any law or regulation,
which necessarily includes section 5 of
the FTC Act.”? The OCC has taken
enforcement actions against banks
involved in practices the OCC believed
were unfair or deceptive and will
continue to exercise its enforcement
authority in this area where appropriate.
Thus, while many types of state laws are
not applicable to national banks’
deposit-taking and lending activities,
the OCC’s guidance, the new, national
anti-predatory lending standard of the
proposed rule, the OCC’s enforcement of
the FTC Act, and a host of other Federal
regulations 80 will apply on a uniform
basis to ensure that the real estate
lending activities of national banks are
conducted according to high standards.

4. Description of the Proposed
Amendments to Part 34

Current § 34.3 states the general rule
that national banks may ‘“make, arrange,
purchase, or sell loans or extensions of
credit, or interests therein, that are
secured by liens on, or interests in, real
estate, subject to terms, conditions, and
limitations prescribed by the
Comptroller of the Currency by
regulation or order.” The proposal
would leave this statement of the
general rule unchanged, other than

791n section 8, Congress gave the OCC broad
powers to compel national banks’ compliance with
Federal and state laws. This includes the ability to
issue cease and desist orders when the OCC
determines that a national bank is violating or has
violated any “law, rule, or regulation.” 12 U.S.C.
1818(b)(1). Recent decisions have acknowledged the
OCC'’s authority to enforce national banks’
compliance with the FTC Act. See, e.g., Chavers v.
Fleet Bank, 2002 WL 481797 (R.I. Super. Feb. 25,
2002); Rossman v. Fleet Bank, C.A. No. PB01-0479
(R.I. Super. 2001) (transcript of hearing on Nov. 26,
2001, pp. 25-28). See also Roberts, 2001 WL
1486226 at *2.

80 As set forth above, there is an existing network
of Federal laws applicable to national banks that
protect consumers in a variety of ways. For lending
activities, in addition to the Truth in Lending Act
(TILA), Real Estate Settlement Procedures Act,
Equal Credit Opportunity Act, and the Fair Housing
Act, the Home Mortgage Disclosure Act, the Fair
Credit Reporting Act, the Consumer Leasing Act,
and the Fair Debt Collection Practices Act may also
apply.

designating it as paragraph (a) of
§34.3.81

A new paragraph (b) would add an
explicit safety and soundness-based
anti-predatory lending standard to the
general statement of authority
concerning lending. As proposed,
§ 34.3(b) states that a national bank shall
not make a loan subject to 12 CFR part
34 based predominantly on the
foreclosure value of the borrower’s
collateral, rather than on the borrower’s
repayment ability, including current
and expected income, current
obligations, employment status, and
other relevant financial resources. This
requirement reflects a bedrock principle
of sound banking practices and is
consistent with views repeatedly
expressed by the OCC concerning the
safety and soundness implications
arising from loans made in reliance on
the foreclosure value of the borrower’s
home or other collateral .82 The OCC
believes that it is axiomatic that lenders
following safe and sound lending
practices will take reasonable steps to
assure themselves and to verify that the
borrower has the capacity to make
scheduled payments to repay a loan,
taking into account all of the borrower’s
obligations, including other
indebtedness, insurance, and taxes, as
well as principal and interest.83

The new prudential standard
proposed in § 34.3(b), the preexisting
standard under the FTC Act, which the
OCC enforces, and the many other
applicable Federal laws that we have
mentioned, ensure that national banks
are subject to consistent and uniform
Federal standards, administered and
enforced by the OCC, that provide
strong and extensive customer
protections and appropriate safety and
soundness-based criteria for their real
estate lending activities. We invite
interested parties to suggest other

81 We note that in a notice of proposed
rulemaking to amend 12 CFR parts 3, 5, 6, 7, 9, 28,
and 34, published on February 7, 2003, we have
proposed to amend 12 CFR 34.3 to reflect the
amendment to 12 U.S.C. 371 that added a reference
to 12 U.S.C. 1828(0). See 68 FR 6363.

82 See, e.g., Testimony of John D. Hawke, Jr.
Before the Committee on Banking and Financial
Services of the U.S. House of Representatives, May
24, 2000; AL 2003-2. See also OCC Advisory Letter
2000-7 (July 25, 2000). The standard is reflected
elsewhere in Federal law. HOEPA prohibits
creditors from engaging in a pattern or practice of
extending credit subject to HOEPA “based on the
consumers” collateral without regard to the
consumers’ repayment ability, including the
consumers’ current and expected income, current
obligations, and employment.” 15 U.S.C. 1639(h).

83 OCC regulations provide that a national bank
must “establish and maintain loan documentation
practices that * * * [i]dentify the * * * source of
repayment, and assess the ability of the borrower
to repay the indebtedness in a timely manner.” 12
CFR part 30, App. A, IL. C.
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general standards that would be
appropriate to apply to national bank
real estate lending activities that would
further these objectives.

State laws that are preempted.
Pursuant to section 371, we propose to
amend § 34.4(a) to specify more
completely the types of state law
restrictions and requirements that are
not applicable to national banks. This
list, promulgated under our authority
under section 371 to prescribe the types
of restrictions and requirements to
which national banks’ real estate
lending activities shall be subject,
reflects our experience with types of
state laws that obstruct, in whole or in
part, or condition, national banks’
exercise of real estate lending powers
granted under Federal law. The list is
not intended to be exhaustive. Other
types of state laws that similarly affect
the exercise of national banks’ real
estate lending powers may be identified.
Under the regulation, those would be
addressed by the OCC on a case-by-case
basis.

State laws that are not preempted.
Section 34.4(b) also provides that
certain types of state laws are not
preempted and would be applicable to
national banks to the extent that they do
not materially affect the real estate
lending powers of national banks or are
otherwise consistent with national
banks’ Federal authority to engage in
real estate lending.84 These types of
laws generally pertain to contracts, debt
collection, acquisition and transfer of
property, taxation, zoning, crimes,
torts,85 and homestead rights. In
addition, any other law that the OCC
determines to interfere to only an
insignificant extent with national banks’
real estate lending powers or is
otherwise consistent with national
banks’ authority to engage in real estate
lending would not be preempted under
the proposal.86 In general, these would

84 Ag set forth above in note 36, there are
instances where Federal law specifically requires
the application of state law to national banks, such
as in 12 U.S.C. 92a(a). The language used in the
regulation “‘unless otherwise made applicable . . .
by Federal law” refers to this type of situation.
Federal statutes such as TILA that contain clauses
that preserve state law from preemption by that
statute do not make those state laws applicable to
national banks; in fact, such state laws may still be
preempted by other Federal law such as the
National Bank Act. See, e.g., Bank One, Utah, 190
F.3d at 850; and Bank of America, 309 F.3d at 565.

85 See Bank of America, 309 F.3d at 559 (““[S]tates
retain some power to regulate national banks in
areas such as contracts, debt collection, acquisition
and transfer of property, and taxation, zoning,
criminal, and tort law.”).

86 We note that the label a state attaches to its
laws will not affect the analysis of whether that law
is preempted. We will analyze the substance of any
state law to determine whether the state law has
only an incidental impact on the Federal powers.

be laws that do not attempt to regulate
the manner or content of national banks’
real estate lending, but that instead form
the legal infrastructure that surrounds
and supports the conduct of that
business. In general, the types of laws
that are not preempted are those that
promote national banks’ ability to
conduct business, rather than obstruct
national banks’ exercise of their real
estate lending powers.

D. Revisions to Part 7—Deposit-Taking,
Other Lending, and Bank Activities

1. Background

Preemption issues arising in the
context of national bank deposit-taking,
other lending activities, and bank
activities, while involving the
application of different sources of
Federal authority than that of real estate
lending, nevertheless need similar rules
that address more completely the types
of state law restrictions and
requirements that are, and are not,
applicable to national banks and the
standard employed to produce that
result. Here, the proposal again focuses
on state laws that obstruct, in whole or
in part, or condition, national banks’
exercise of powers granted under
Federal law.87

This result recognizes the Federal
source of national bank powers and the
inherent design of the national banking
system as a nationwide system of
Federally-empowered banks operating
under Federal standards, as discussed in
section B., above.

Consistent with the purpose of
establishing a national banking system
subject to uniform standards, Congress
has vested the OCC with broad authority
to facilitate the safe and sound exercise
by national banks of their Federal
powers. For example, 12 U.S.C. 93a
vests the OCC with the authority to
“prescribe rules and regulations to carry

For instance, laws related to the transfer of real
property may contain provisions that give
borrowers the right to “cure” a default upon
acceleration of a loan if the lender has not
foreclosed on the property securing the loan.
Viewed one way, this could be seen as part of the
state laws governing foreclosure, which historically
have been within a state’s purview. However, as we
concluded in the National City Order, to the extent
that this type of law also limits the ability of a
national bank to adjust the terms of a loan once
there has been a default, it would be a state law
limitation “concerning * * * (2) The schedule for
repayment of principal and interest; [or] (3) The
term to maturity of the loan.” 12 CFR 34.4(a). In
such a situation, we would look to the effect of the
state statute. If the primary effect of the state law

is to regulate in the areas listed in our regulation,
the state law would be preempted.

87 See Hines v. Davidowitz, 312 U.S. 52, 67 (state
law is preempted when it “stands as an obstacle to
the accomplishment and execution of the full
purposes and objectives of Congress.”); Barnett, 517
U.S. at 33-34.

out the responsibilities of the office

* ox * except “to the extent that
authority to issue such rules and
regulations has been expressly and
exclusively granted to another
regulatory agency.”’88 Clearly, one of the
“responsibilities of the office” is to
administer the National Bank Act to
enable national banks to employ the
powers vested in them by Congress, free
of obstacles to their ability to fully
exercise those powers, and governed
under the framework of Federal
regulation and national standards
envisioned by Congress in its design of
the national banking system. The OCC
fulfills this responsibility in part by
setting the Federal standards under
which national banks operate and
clarifying when state standards do, and
do not, affect their operations.

In this regard, we believe it is
appropriate to provide greater certainty
and clarity to national banks concerning
the extent to which state laws governing
deposit-taking, non-real estate lending,
and other authorized bank activities are
applicable to national banks. The
proposed amendments thereby further
the OCC’s responsibility to administer
the National Bank Act by allowing
national banks to conduct these
activities, free of the specified types of
state-imposed obstacles to their ability
to fully exercise their powers in these
areas. The amendments also further the
ability of national banks to operate
pursuant to the framework of national
standards envisioned by Congress and
enhance the safe and sound exercise by
national banks of their Federal authority
to conduct the business of banking by
promoting efficiency of national bank
activities.

2. Description of the Proposed
Amendments to Part 7

The proposal adds three new sections
to part 7, § 7.4007 regarding deposit-
taking activities, § 7.4008 regarding non-
real estate lending activities, and
§ 7.4009 regarding other authorized
national bank activities. The structure of
the amendments is the same for
§§7.4007 and 7.4008 and is similar for
§7.4009. For §§ 7.4007 and 7.4008, the
proposed rule first sets out a statement
of the authority to engage in the activity.
Second, the rule notes that state laws
that obstruct, in whole or in part, or
condition, a national bank’s exercise of
powers granted under Federal law are
not applicable, and lists several types of
state laws that are preempted. Finally,

8812 U.S.C. 93a (emphasis added). Section 93a
also contains exceptions to our rulemaking
authority in areas unrelated to deposit-taking or
lending.
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the rule lists several types of state laws
that, as a general matter, are not
preempted. In § 7.4009, the proposal
first states that national banks may
exercise all powers authorized to it
under Federal law. Second, the proposal
states that except as otherwise made
applicable by Federal law, state laws
that obstruct, in whole or in part, or
condition, a national bank’s exercise of
powers granted under Federal law are
not applicable. Finally, the proposal
lists several types of state laws that, as
a general matter, are not preempted.

As with the proposed amendments to
part 34, the proposed amendment to
part 7 governing non-real estate lending
includes a safety and soundness-based
anti-predatory lending standard. As
proposed, § 7.4008(b) states that a
national bank shall not make a loan
described in § 7.4008 based
predominantly on the foreclosure value
of the borrower’s collateral, rather than
on the borrower’s repayment ability,
including current and expected income,
current obligations, employment status,
and other relevant financial resources.
As noted in the discussion of proposed
amendments to part 34, this
requirement reflects a bedrock principle
of sound banking practices and is
consistent with views repeatedly
expressed by the OCC concerning the
safety and soundness implications
arising from loans made in reliance on
the foreclosure value of the borrower’s
home or other collateral.

Non-real estate lending also is subject
to section 5 of the FTC Act, which
makes unlawful “unfair or deceptive
acts or practices” in interstate
commerce.?? Together, the new
prudential standard proposed in
§ 7.4008(b) and the preexisting standard
under the FTC Act, plus Federal laws
such as the Truth-in-Savings Act, ensure
that national banks are subject to
consistent and uniform Federal
standards, administered and enforced
by the OCC, that provide strong and
extensive customer protections and
appropriate safety and soundness-based
criteria for their deposit-taking and
lending activities. We invite interested
parties to suggest other general
standards that would be appropriate to
apply to national bank lending activities
that would further these objectives.

Deposit-taking and lending are
powers specifically enumerated in
statute. The same Federal statute—12
U.S.C. 24 (Seventh)—also grants to
national banks the broader power to
engage in activities that are part of, or
incidental to, the business of banking.
Questions about the applicability of

8915 U.S.C. 45(a)(1).

state law are resolved, as we have
described, with reference to the Federal
character of the national bank charter;
the fact that national bank powers
derive exclusively from Federal law;
and the purposes of the National Bank
Act, including Congress’s creation of a
“complete” national banking system,
free from state control, and subject to
uniform, national standards. In this
context, the Supreme Court and the
lower Federal courts have said that state
laws affecting the exercise of Federally
authorized powers ordinarily do not
apply to national banks.90 This is so
whether the Federal grant of authority is
specific, as in the case of deposit-taking
or lending, or general, like the powers
clause in section 24 (Seventh).

The OCC'’s regulations already
address the applicability of state law
with respect to a number of specific
types of activities. The question may
persist, however, about the extent to
which state law may govern powers or
activities that have not been addressed
by Federal court precedents or OCC
opinions or orders. Accordingly,
proposed new § 7.4009 provides that
state laws do not apply to national
banks if they obstruct, in whole or in
part, or condition, a national bank’s
exercise of powers granted under
Federal law.91

In some circumstances, of course,
Federal law directs the application of
state standards to a national bank. The
wording of § 7.4009 reflects the fact that
a Federal statute may require the
application of state law,%2 or it may
incorporate—or ‘“‘Federalize”—state
standards.?? In those circumstances, the
state standard applies. State law may
also apply if it has only an incidental

90 See Barnett, 517 U.S. at 32.

91We note that the OTS has issued a regulation
providing generally that state laws purporting to
address the operations of Federal savings
associations are preempted. See 12 CFR 545.2. The
extent of Federal regulation and supervision of
Federal savings associations under the Home
Owners’ Loan Act is substantially the same as for
national banks under the national banking laws, a
fact that warrants similar conclusions about the
applicability of state laws to the conduct of the
Federally authorized activities of both types of
entities. Compare, e.g., 12 U.S.C. 1464(a) (OTS
authorities with respect to the organization,
incorporation, examination, operation, regulation,
and chartering of Federal savings associations) with
12 U.S.C. 21 (organization and formation of national
banking associations), 481 (OCC authority to
examine national banks and their affiliates), 484
(OCC’s exclusive visitorial authority), 93a (OCC
authority to issue regulations).

92 See, e.g., 15 U.S.C. 6711 (insurance activities of
national banks are “functionally regulated”” by the
states, subject to the provisions on the operation of
state law contained in section 104 of the Gramm-
Leach-Bliley Act).

93 See, e.g., 12 U.S.C. 92a (permissible fiduciary
activities for national banks determined by
reference to state law).

effect on a national bank’s exercise of its
Federally authorized powers or if it is
otherwise consistent with national
banks’ uniquely Federal status. Like the
other provisions we are proposing,

§ 7.4009 recognizes the potential
applicability of state law in these
circumstances. This approach is
consistent with the Supreme Court’s
observation that national banks ‘‘are
governed in their daily course of
business far more by the laws of the
state than of the nation.” 9¢ As the Ninth
Circuit recently has said: ““[S]tates retain
some power to regulate national banks
in areas such as contracts, debt
collection, acquisition and transfer of
property, and taxation, zoning, criminal,
and tort law.” 95> However, as noted
previously, these types of laws typically
do not regulate the manner or content of
the business of banking authorized for
national banks, but rather establish the
legal infrastructure that surrounds and
supports the conduct of that business.
They promote national banks’ ability to
conduct business; they do not obstruct
the ability of national banks to exercise
their Federally-granted powers.

E. Application of Proposed Changes to
Operating Subsidiaries

In accordance with our regulation set
out in 12 CFR 7.4006, the rules
governing national bank deposit-taking
and lending apply equally to national
bank operating subsidiaries. The OCC
and Federal courts long have recognized
that national banks may exercise
permissible Federal powers through the
separately incorporated operating
subsidiary. Our regulations make clear
that activities conducted in operating
subsidiaries must be permissible for a
national bank to engage in directly
either as part of, or incidental to, the
business of banking.?¢ Moreover, the
operating subsidiary is acting “pursuant
to the same authorization, terms and
conditions that apply to the conduct of
such activities by its parent national
bank.” 97 These regulations reflect
express Congressional recognition in
section 121 of the Gramm-Leach-Bliley
Act that national banks may own
subsidiaries that engage ‘“‘solely in
activities that national banks are
permitted to engage in directly and are
conducted subject to the same terms and

94 Nat’l Bank v. Commonwealth, 76 U.S. (9 Wall.)
353, 362 (1869) (holding that shares held by
shareholders of a national bank were lawfully
subject to state taxation) (“All [national banks’]
contracts are governed and construed by State laws.
Their acquisition and transfer of property, their
right to collect debts, and their liability to be sued
for debts, are also based on State law.”).

95 Bank of America, 309 F.3d at 559.

96 See 12 CFR 5.34(e)(3).

97 Id.
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conditions that govern the conduct of
such activities by national banks.”” 98
Courts have consistently treated
operating subsidiaries and their parent
banks as equivalents, unless Federal law
requires otherwise, in considering
whether a particular activity is
permissible.?9

In accordance with the longstanding
regulatory and judicial recognition of
operating subsidiaries as corporate
extensions of the parent bank, OCC
regulations specifically provide that
“[ulnless otherwise provided by Federal
law or OCC regulation, State laws apply
to national bank operating subsidiaries
to the same extent that those laws apply
to the parent national bank.” 100 The
only court to have considered the
application of state law to an operating
subsidiary after § 7.4006 was
promulgated agreed with our
position.101 We also note that the OTS
takes the same approach with respect to
operating subsidiaries of Federal thrifts.
12 CFR 559.3(n) of the OTS regulations
provides that state law applies to
Federal savings associations’ operating
subsidiaries to the extent that the law
applies to the parent thrift. This OTS
regulation was upheld by a Federal
district court.102

Accordingly, the proposed
amendments to parts 7 and 34 apply
equally to operating subsidiaries of
national banks.

Request for Comments

In addition to the specific issues
noted previously on which comment is
specifically invited, the OCC invites
comment on all aspects of the proposed
regulation.

98 Pub. L. 106-102, § 121, 113 Stat. 1338, 1373
(1999), codified at 12 U.S.C. 24a(g)(3)(A).

99 See, e.g., NationsBank of North Carolina, N.A.
v. Variable Annuity Life Ins. Co., 513 U.S. 251 (sale
of annuities by operating subsidiary); Clarke v.
Securities Industry Ass’n, 479 U.S. 388 (1987)
(securities brokerage operating subsidiary);
Marquette Nat’l Bank, 439 U.S. 299 (credit card
subsidiary); American Ins. Ass’n v. Clarke, 865 F.2d
278 (D.C. Cir. 1988) (bond insurance subsidiary); M
& M Leasing Corp. v. Seattle First Nat’l Bank, 563
F.2d 1377 (9th Cir. 1977) (auto leasing subsidiary);
and Valley Nat’l Bank v. Lavecchia, 59 F. Supp. 2d
432 (D.N.J. 1999) (title insurance subsidiary).

10012 CFR 7.4006.

101 See Wells Fargo Bank I, 252 F. Supp. 2d 1065,
and Wells Fargo Bank II, 2003 WL 21277203,
granting plaintiff’s motion for preliminary and
permanent injunction on Supremacy Clause
preemption claims, respectively. See also Nat’l City
Bank of Indiana v. Boutris, Civ. No. S-03-0655 GEB
JFM (E.D. Cal. May 7, 2003), and Nat’l City Bank
of Indiana v. Boutris, 2003 WL 21536818 (E.D. Cal.
July 2, 2003).

102 See WFS Financial, Inc. v. Dean, 79 F. Supp.
2d 1024 (W.D. Wis. 1999); see also Chaires v. Chevy
Chase Bank, F.S.B., 748 A.2d 34, 44 (Md. App.
2000).

Solicitation of Comments on Use of
Plain Language

Section 722 of the Gramm-Leach-
Bliley Act, Public Law 106-102, sec.
722,113 Stat. 1338, 1471 (Nov. 12,
1999), requires the Federal banking
agencies to use plain language in all
proposed and final rules published after
January 1, 2000. We invite your
comments on how to make this proposal
easier to understand. For example:

» Have we organized the material to
suit your needs? If not, how could this
material be better organized?

* Are the requirements in the
proposed regulation clearly stated? If
not, how could the regulation be more
clearly stated?

* Does the proposed regulation
contain language or jargon that is not
clear? If so, which language requires
clarification?

* Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the regulation
easier to understand? If so, what
changes to the format would make the
regulation easier to understand?

» What else could we do to make the
regulation easier to understand?

Community Bank Comment Request

In addition, we invite your comments
on the impact of this proposal on
community banks. The OCC recognizes
that community banks operate with
more limited resources than larger
institutions and may present a different
risk profile. Thus, the OCC specifically
requests comments on the impact of this
proposal on community banks’ current
resources and available personnel with
the requisite expertise, and whether the
goals of the proposed regulation could
be achieved, for community banks,
through an alternative approach.

Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b) (RFA), the regulatory flexibility
analysis otherwise required under
section 604 of the RFA is not required
if the agency certifies that the rule will
not have a significant economic impact
on a substantial number of small entities
and publishes its certification and a
short, explanatory statement in the
Federal Register along with its rule.

Pursuant to section 605(b) of the RFA,
the OCC hereby certifies that this
proposal will not have a significant
economic impact on a substantial
number of small entities. Accordingly, a
regulatory flexibility analysis is not
needed. The amendments address the
applicability of state law to national
banks’ deposit-taking, lending, and

other authorized activities. These
amendments simply provide the OCC’s
analysis and do not impose any new
requirements or burdens. As such, they
will not result in any adverse economic
impact.

Executive Order 12866

The OCC has determined that this
proposal is not a significant regulatory
action under Executive Order 12866.

Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995, Public
Law 104—4 (2 U.S.C. 1532) (Unfunded
Mandates Act), requires that an agency
prepare a budgetary impact statement
before promulgating any rule likely to
result in a Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector of $100 million
or more in any one year. If a budgetary
impact statement is required, section
205 of the Unfunded Mandates Act also
requires an agency to identify and
consider a reasonable number of
regulatory alternatives before
promulgating a rule. The OCC has
determined that the proposed rule will
not result in expenditures by State,
local, and tribal governments, or by the
private sector, of $100 million or more
in any one year. Accordingly, this
rulemaking is not subject to section 202
of the Unfunded Mandates Act.

Executive Order 13132

Executive Order 13132 requires
Federal agencies, including the OCC, to
certify their compliance with that Order
when they transmit to the Office of
Management and Budget any draft final
regulation that has Federalism
implications. Under the Order, a
regulation has Federalism implications
if it has “substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.” In the case of a
regulation that has Federalism
implications and that preempts state
law, the Order imposes certain
consultation requirements with state
and local officials; requires publication
in the preamble of a Federalism
summary impact statement; and
requires the OCC to make available to
the Director of the Office of
Management and Budget any written
communications submitted by state and
local officials. By the terms of the Order,
these requirements apply to the extent
that they are practicable and permitted
by law and, to that extent, must be
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satisfied before the OCC promulgates a
final regulation.

This proposal may have Federalism
implications, as that term is used in the
Order. Therefore, before promulgating a
final regulation based on this proposal,
the OCC will, to the extent practicable
and permitted by law, seek consultation
with state and local officials, include a
Federalism summary impact statement
in the preamble to the final rule, and
make available to the Director of OMB
any written communications we receive
from state or local officials.

List of Subjects
12 CFR Part 7

Credit, Insurance, Investments,
National banks, Reporting and
recordkeeping requirements, Securities,
Surety bonds.

12 CFR Part 34

Mortgages, National banks, Reporting
and recordkeeping requirements.

Authority and Issuance

For the reasons set forth in the
preamble, parts 7 and 34 of chapter I of
title 12 of the Code of Federal
Regulations are proposed to be amended
as follows:

PART 7—BANK ACTIVITIES AND
OPERATIONS

1. The authority citation for part 7
continues to read as follows:

Authority: 12 U.S.C. 1 et seq., 71, 71a, and
93a.

Subpart D—Preemption

2. A new §7.4007 is added to read as
follows:

§7.4007 Deposit-taking.

(a) Authority of national banks. A
national bank may receive deposits and
engage in any activity incidental to
receiving deposits, including issuing
evidence of accounts, subject to such
terms, conditions, and limitations as the
Comptroller of the Currency may
prescribe by regulation or order and any
other applicable Federal law.

(b) Applicability of state law. (1)
Except where made applicable by
Federal law, state laws that obstruct, in
whole or in part, or condition, a
national bank’s exercise of its Federally-
authorized deposit-taking powers are
not applicable to national banks.

(2) The types of state laws referenced
in paragraph (b)(1) of this section
include state laws concerning—

(i) Abandoned and dormant
accounts;3

(ii) Checking accounts;

(iii) Mandated statements and
disclosure requirements;

(iv) Funds availability;

(v) Savings account orders of
withdrawal;

(vi) State licensing or registration
requirements; and

(vii) Special purpose savings
services.4

(c) Except where made applicable by
Federal law, state laws on the following
subjects apply to national banks to the
extent that they only incidentally affect
the deposit-taking activities of national
banks or are otherwise consistent with
the purposes set out in paragraph (a) of
this section:

(1) Contracts;

(2) Torts;

(3) Criminal law; 5

(4) Debt collection;

(5) Acquisition and transfer of
property;

(6) Taxation;

(7) Zoning; and

(8) Any other law that the OCC, upon
review, determines to have only an
incidental effect on the deposit-taking
operations of national banks or is
otherwise consistent with the purposes
set out in paragraph (a) of this section.

3. A new §7.4008 is added to read as
follows:

§7.4008 Lending.

(a) Authority of national banks. A
national bank may make, sell, purchase,
participate in, or otherwise deal in loans
and interests in loans that are not
secured by liens on, or interests in, real
estate, subject to any terms, conditions,
and limitations as the Comptroller of the
Currency may prescribe by regulation or

3This does not apply to state laws of the type
upheld by the United States Supreme Court in
Anderson Nat’l Bank v. Luckett, 321 U.S. 233
(1944), which obligate a national bank to “pay
[deposits] to the persons entitled to demand
payment according to the law of the state where it
does business.” Id. at 248—249. State escheat laws
are not included in this category. See also 12 CFR
557.12; 62 FR 55759, 55761 (Oct. 22, 1997).

4 State laws purporting to regulate national bank
fees and charges are addressed in 12 CFR 7.4002.

5 But see the distinction drawn by the Supreme
Court in Easton v. Iowa, 188 U.S. 220, 238 (1903)
between “crimes defined and punishable at
common law or by the general statutes of a State”
and “crimes and offences cognizable under the
authority of the United States.” The Court stated
that “[ulndoubtedly a State has the legitimate
power to define and punish crimes by general laws
applicable to all persons within its jurisdiction.

* * * But it is without lawful power to make such
special laws applicable to banks organized and
operating under the laws of the United States.” Id.
at 239 (holding that Federal law governing the
operations of national banks preempted a state
criminal law prohibiting insolvent banks from
accepting deposits).

order and any other applicable Federal
law.

(b) Standards for loans. A national
bank shall not make a loan described in
paragraph (a) based predominantly on
the foreclosure value of the borrower’s
collateral, without regard to the
borrower’s repayment ability, including
the borrower’s current and expected
income, current obligations,
employment status, and other relevant
financial resources.

(c) Applicability of state law. (1)
Except where made applicable by
Federal law, state laws that obstruct, in
whole or in part, or condition, a
national bank’s exercise of its Federally-
authorized non-real estate lending
powers are not applicable to national
banks.

(2) The types of state laws referenced
in paragraph (c)(1) of this section
include state laws concerning—

(i) Licensing, registration, filings, or
reports by creditors;

(ii) The ability of a creditor to require
or obtain insurance for collateral or
other credit enhancements or risk
mitigants, in furtherance of safe and
sound banking practices;

(ii1) Loan-to-value ratios;

(iv) The terms of credit, including
schedule for repayment of principal and
interest, amortization of loans, balance,
payments due, minimum payments, or
term to maturity of the loan, including
the circumstances under which a loan
may be called due and payable upon the
passage of time or a specified event
external to the loan;

(v) Escrow accounts, impound
accounts, and similar accounts;

(vi) Security property, including
leaseholds;

(vii) Access to, and use of, credit
reports;

(viii) Mandated statements, disclosure
and advertising, including laws
requiring specific statements,
information, or other content to be
included in credit application forms,
credit solicitations, billing statements,
credit contracts, or other credit-related
documents;

(ix) Disbursements and repayments;
and

(x) Rates of interest on loans.6

(d) Except where made applicable by
Federal law, state laws on the following
subjects apply to national banks to the
extent that they only incidentally affect

6 The limitations on charges that comprise rates
of interest on loans by national banks are
determined under Federal law. Federal law applies
a state’s limits on rates of interest to loans made by
national banks located in that state. See 12 U.S.C.
85; 12 CFR 7.4001. State laws purporting to regulate
national bank fees and charges that do not
constitute interest are addressed in 12 CFR 7.4002.
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the non-real estate lending activities of
national banks or are otherwise
consistent with national banks’ Federal
lending authority:

(1) Contracts;

(2) Torts;

(3) Criminal law; 7

(4) Debt collection;

(5) Acquisition and transfer of
property;

(6) Taxation;

(7) Zoning; and

(8) Any other law that the OCC, upon
review, determines to have only an
incidental effect on the non-real estate
lending operations of national banks or
is otherwise consistent with the
purposes set out in paragraph (a) of this
section.

4. A new §7.4009 is added to read as
follows:

§7.4009 Applicability of state law to other
authorized national bank activities.

(a) Authority of national banks. A
national bank may exercise all powers
authorized to it under Federal law,
including conducting any activity that is
part of, or incidental to, the business of
banking, subject to such terms,
conditions, and limitations as are
imposed by the OCC or by any other
applicable Federal law.

(b) Applicability of state law
generally. Except where made
applicable by Federal law, state laws
that obstruct, in whole or in part, or
condition, a national bank’s exercise of
powers granted under Federal law do
not apply to national banks.

(c) Applicability of state law to
particular national bank activities. (1)
The provisions of this section govern
with respect to any national bank power
or aspect of a national bank’s activities
that is not covered by another OCC
regulation specifically addressing the
applicability of state law.

(2) Except where made applicable by
Federal law, state laws on the following
subjects apply to national banks to the
extent that they only incidentally affect
the exercise of national bank powers:

(i) Contracts;

(ii) Torts;

(iii) Criminal law;

(iv) Debt collection;

(v) Acquisition and transfer of
property;

(vi) Taxation;

(vii) Zoning; and

(viii) Any other law that the OCC,
upon review, determines to have only

7 See note 5 in 12 CFR 7.4007 regarding the
distinction drawn by the Supreme Court in Easton
v. Iowa, 188 U.S. 220, 238 (1903) between ‘‘crimes
defined and punishable at common law or by the
general statutes of a State” and “crimes and
offences cognizable under the authority of the
United States.”

an incidental effect on the exercise of
national bank powers or is otherwise
consistent with purposes set out in
paragraph (a) of this section.

PART 34—REAL ESTATE LENDING
AND APPRAISALS

Subpart A—General

5. The authority citation for part 34
continues to read as follows:

Authority: 12 U.S.C. 1 et seq., 29, 93a, 371,
1701j-3, 1828(0), and 3331 et seq.

6. In § 34.3, the existing text is
designated as paragraph (a), and a new
paragraph (b) is added to read as
follows:

§34.3 General rule.

* * * * *

(b) A national bank shall not make a
loan described in this part based
predominantly on the foreclosure value
of the borrower’s collateral, without
regard to the borrower’s repayment
ability, including the borrower’s current
and expected income, current
obligations, employment status, and
other relevant financial resources.

7. Section 34.4 is revised to read as
follows:

§34.4 Applicability of State law.

(a) Except where State law is made
applicable by Federal law, a national
bank may make real estate loans under
12 U.S.C. 371 and § 34.3, without regard
to State law limitations concerning:

(1) Licensing, registration, filings, or
reports by creditors;

(2) The ability of a creditor to require
or obtain private mortgage insurance,
insurance for other collateral, or other
credit enhancements or risk mitigants,
in furtherance of safe and sound
banking practices;

(3) Loan-to-value ratios;

(4) The terms of credit, including
schedule for repayment of principal and
interest, amortization of loans, balance,
payments due, minimum payments, or
term to maturity of the loan, including
the circumstances under which a loan
may be called due and payable upon the
passage of time or a specified event
external to the loan;

(5) The aggregate amount of funds that
may be loaned upon the security of real
estate;

(6) Escrow accounts, impound
accounts, and similar accounts;

(7) Security property, including
leaseholds;

(8) Access to, and use of, credit
reports;

(9) Mandated statements, disclosure
and advertising, including laws
requiring specific statements,

information, or other content to be
included in credit application forms,
credit solicitations, billing statements,
credit contracts, or other credit-related
documents;

(10) Processing, origination, servicing,
sale or purchase of, or investment or
participation in, mortgages;

(11) Disbursements and repayments;

(12) Rates of interest on loans;?

(13) Due-on-sale clauses except to the
extent provided in 12 U.S.C. 1701j-3
and 12 CFR part 591; and

(14) Covenants and restrictions that
must be contained in a lease to qualify
the leasehold as acceptable security for
a real estate loan.

(b) Except where made applicable by
Federal law, State laws on the following
subjects apply to national banks to the
extent that they only incidentally affect
the real estate lending powers of
national banks:

(1) Contracts;
(2) Torts;
(3) Criminal law; 2

(4) Homestead laws specified in 12
U.S.C. 1462a(f);

(5) Debt collection;

(6) Acquisition and transfer of real
property;

(7) Taxation;

(8) Zoning; and

(9) Any other law that the OCC, upon
review, determines to have only an
incidental effect on the real estate
lending powers of national banks or is
otherwise consistent with the purposes
set out in § 34.3(a).

Dated: July 30, 2003.
John D. Hawke, Jr.,
Comptroller of the Currency.
[FR Doc. 03-19906 Filed 8—4—03; 8:45 am]
BILLING CODE 4810-33-P

1The limitations on charges that comprise rates
of interest on loans by national banks are
determined under Federal law. See 12 U.S.C. 85
and 1735f-7a; 12 CFR 7.4001. State laws purporting
to regulate national bank fees and charges that do
not constitute interest are addressed in 12 CFR
7.4002.

2 But see the distinction drawn by the Supreme
Court in Easton v. Iowa, 188 U.S. 220, 238 (1903)
between “crimes defined and punishable at
common law or by the general statutes of a State”
and “crimes and offences cognizable under the
authority of the United States.” The Court stated
that “[ulndoubtedly a State has the legitimate
power to define and punish crimes by general laws
applicable to all persons within its jurisdiction.

* * * But it is without lawful power to make such
special laws applicable to banks organized and
operating under the laws of the United States.” Id.
at 239 (holding that Federal law governing the
operations of national banks preempted a state
criminal law prohibiting insolvent banks from
accepting deposits).
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 284

[Docket No. RM03-10-000]

Amendments to Blanket Sales
Certificates; Extension of Comment
Period

July 25, 2003.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking;
extension of comment period.

SUMMARY: On June 26, 2003, the Federal
Energy Regulatory Commission issued a
Notice of Proposed Rulemaking (NOPR)
(68 FR 40207, July 7, 2003) seeking
comments on amending the blanket
certificates for unbundled gas sales
services held by interstate natural gas
pipelines and the blanket marketing
certificates held by persons making
sales for resale of gas at negotiated rates
in interstate commerce. The date for
filing comments is being extended at the
request of various interested parties.

DATES: Comments on issues posed by
the NOPR shall be filed on or before
August 18, 2003. Reply comments shall
be filed on or before September 18,
2003.

ADDRESSES: Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

FOR FURTHER INFORMATION CONTACT:
Magalie R. Salas, Secretary 888 First
Street, NE., Washington, DC 20426,
(202) 502-8400.

On July 23 and 24, 2003 Duke Energy
Corporation (Duke) and Public Service
Electric and Gas Company (PSE&G) filed
respective motions for a 60-day
extension of time for the filing of initial
comments in response to the
Commission’s Notice of Proposed
Rulemaking (NOPR) regarding blanket
sales certificates, issued June 26, 2003,
in the above-docketed proceeding. In
their motions, Duke and PSE&G state
that permitting a 60-day extension to
comment will allow interested parties to
adequately review, analyze and
formulate appropriate and constructive
comments for the Commission to
consider in its final rule on amendments
to blanket sales certificates.

Upon consideration, notice is hereby
given that the time for filing initial
comments in response to the
Commission’s June 25, 2003 NOPR is
extended from August 6, 2003, to and
including August 18, 2003. Reply

comments shall be filed on or before
September 18, 2003.

Magalie R. Salas,

Secretary.

[FR Doc. 03-19879 Filed 8—4—03; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 310 and 334

[Docket No. 1978N—036L]

RIN 0910-AA01

Laxative Drug Products for Over-the-
Counter Human Use; Proposed

Amendment to the Tentative Final
Monograph

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is reopening the
administrative record and proposing to
amend the tentative final monograph
(proposed rule) for over-the-counter
(OTCQ) laxative drug products to
reclassify the bulk-forming laxative
psyllium ingredients (psyllium
(hemicellulose), psyllium hydrophilic
mucilloid, psyllium seed, psyllium seed
(blond)), psyllium seed husks, plantago
ovata husks, and plantago seed)) in a
granular dosage form from Category I
(generally recognized as safe and
effective and not misbranded) to
Category II (not generally recognized as
safe and effective or misbranded). The
granular dosage form affected by this
proposal includes, but is not limited to,
any granules that are swallowed dry
prior to drinking liquid; any granules
that are dispersed, suspended, or
partially dissolved in liquid prior to
swallowing; any granules that are
chewed, partially chewed, or unchewed,
and then washed down (or swallowed)
with liquid; and any granules that are
sprinkled over food. FDA is issuing this
proposed rulemaking after considering
data and information on the safety of
some currently marketed products
containing psyllium in a granular
dosage form. This proposed rulemaking
does not apply to nongranular dosage
forms of psyllium, such as powders.
FDA has determined that psyllium in a
granular dosage form presents an
unacceptable safety risk to consumers
because esophageal obstruction
continues to occur despite currently
required label warnings and directions.

This proposal is part of FDA’s ongoing
review of OTC drug products.

DATES: Submit written or electronic
comments by November 3, 2003; submit
written or electronic comments on the
FDA'’s economic impact determination
by November 3, 2003. See section IX for
the effective date of any final rule that
may publish based on this proposal.
ADDRESSES: Submit written comments
to the Division of Dockets Management
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852. Submit
electronic comments to http://
www.fda.gov/dockets/ecomments.

FOR FURTHER INFORMATION CONTACT:
Arlene Solbeck, Center for Drug
Evaluation and Research (HFD-560),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20857,
301-827-2222.

SUPPLEMENTARY INFORMATION:

I. Background

In the advance notice of proposed
rulemaking (ANPRM) for OTC laxative,
antidiarrheal, emetic, and antiemetic
drug products (40 FR 12902 at 12906,
March 21, 1975), the advisory review
panel on OTC laxative, antidiarrheal,
emetic, and antiemetic drug products
(the Panel) recommended Category I
status for the OTC bulk laxative
psyllium ingredients, which include
plantago seed, plantago ovata husks,
psyllium (hemicellulose), psyllium
hydrophilic mucilloid, psyllium seed,
psyllium seed (blond), and psyllium
seed husks. FDA concurred with the
Panel’s Category I classification of these
ingredients in the tentative final
monograph (TFM) published in the
Federal Register of January 15, 1985 (50
FR 2124 at 2152).

In the ANPRM, the Panel
recommended a warning statement
(§334.52(a)(1) 21 CFR 334.52(a)(1)) for
bulk forming laxatives that advised
drinking a full glass, 8 ounces (0z), of
liquid with each dose and direction
statements (§ 334.10(f)) advising
adequate fluid intake. The Panel
concluded that adequate fluid intake
was necessary for the proper use of
bulk-forming laxatives because
esophageal and intestinal obstruction
had occurred from ingesting bulk-
forming laxatives with insufficient
water or in the presence of certain
disease conditions (40 FR 12902 at
12908). FDA discussed the risk of
esophageal obstruction from certain
bulk laxative ingredients, including
water-soluble gums, and the need for
adequate fluid intake (8 oz) with each
dose in comments 36 and 37 of the TFM
(50 FR 2124 at 2131 and 2132). FDA
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proposed the direction “Drink a full
glass (8 0z) of liquid with each dose” to
define adequate fluid intake.

In the Federal Register of October 1,
1986 (51 FR 35136), FDA amended the
TFM and proposed that bulk laxative
ingredients be administered in divided
doses rather than a single daily dose.
The amendment was based on data that
indicated the maximum daily dose of
some bulk laxatives was so large that it
may pose a risk of esophageal
obstruction if taken at one time (51 FR
35136).

After receiving reports of cases of
esophageal obstruction due to ingestion
of laxative products containing water-
soluble gums, hydrophilic gums, and
hydrophilic mucilloids, including
psyllium, FDA published a proposed
rule in the Federal Register of October
30, 1990 (55 FR 45782), to require a
warning in the labeling of all OTC drug
products containing water-soluble gums
as active ingredients. FDA added the
warning to alert users to take adequate
fluid and to avoid using these products
if the person had previously
experienced any difficulty in
swallowing. FDA published a final rule
requiring new warning and direction
statements in the Federal Register of
August 26, 1993 (58 FR 45194) and
amended that rule in the Federal
Register of March 17, 1999 (64 FR 13254
at 13292). The current warnings and
directions (in § 201.319(b) (21 CFR
201.319(b)) state:

“‘Choking’ [highlighted in bold typel:
Taking this product without adequate fluid
may cause it to swell and block your throat
or esophagus and may cause choking. Do not
take this product if you have difficulty in
swallowing. If you experience chest pain,
vomiting, or difficulty in swallowing or
breathing after taking this product, seek
immediate medical attention;”” and

“‘Directions’ [highlighted in bold type]:”
(Select one of the following, as appropriate:
“Take” or “Mix”) “this product (child or
adult dose) with at least 8 ounces (a full
glass) of water or other fluid. Taking this
product without enough liquid may cause
choking. See choking warning.”

II. Adverse Events Regarding Psyllium
Ingredients in a Granular Dosage Form

A granular dosage form of psyllium,
as a single ingredient product or a
combination product containing
psyllium (82 percent) and senna (18
percent), was introduced into the OTC
market around 1979. In 1989, a major
manufacturer of psyllium granular
dosage form products reported to FDA
61 cases of esophageal obstruction and
choking that occurred between February
1980 and December 1988 (Ref. 1). No
deaths occurred, but these reports
indicated that 19 people were

hospitalized and 31 people required
medical intervention in the form of
endoscopy to dislodge the esophageal
obstructions. The same manufacturer
had submitted a comment in 1985 (Ref.
2) to the laxative TFM stating that
consumer labeling of psyllium
containing laxatives should: (1) State
that bulk-forming laxatives have the
potential to block the esophagus,
particularly in the presence of
esophageal narrowing or when
consumed with insufficient liquid, (2)
bear a warning to drink sufficient
amounts of fluid, (3) advise people with
esophageal narrowing against using the
product, and (4) direct individuals who
experience esophageal obstruction,
regurgitation, and difficulty swallowing
to seek immediate medical attention. In
response to the comment (Ref. 3), FDA
suggested that the cases of esophageal
blockage may be related to the
manufacturer’s directions for use, which
instruct consumers to place the granules
in the mouth and swallow, without
chewing, prior to drinking liquid. FDA
noted that other psyllium-containing
OTC laxative drug products are mixed
into liquid or food or, in the case of
wafers and chewable tablets, chewed
before swallowing. FDA indicated that it
did not consider the manufacturer’s
directions for its products adequate to
provide for their “safe OTC use” and
suggested that, to retain OTC status, the
manufacturer should consider
reformulating the products to be
suspended in “no less than 8 ounces of
liquid per dose prior to consumption”
or provide more specific labeling
information indicating that the product
is “‘not to be taken directly by spoon or
swallowed dry.” FDA stated that the
manufacturer’s products might require a
new drug application (NDA) for use
under medical supervision. FDA
mentioned other reports of esophageal
obstruction and asphyxiation associated
with the ingestion of water-soluble
gums, hydrophilic gums, and
hydrophilic mucilloids, including
psyllium.

In response to FDA’s concerns (Ref.
4), the manufacturer noted that it took
the following actions to resolve the
problems of esophageal obstruction and
choking: (1) In 1985, the directions for
use were modified to emphasize the
need to have adequate fluid intake, (2)

a patient package insert was placed
inside each package stressing the
importance of taking sufficient liquid,
and (3) a “dear doctor” letter was issued
in February 1985 to U.S. physicians
calling attention to the need for
adequate fluid intake to avoid the risk
of esophageal obstruction. The

manufacturer stated that only 15 of the
61 cases occurred after it took these
actions.

As noted previously, on August 26,
1993, FDA published a final rule in the
Federal Register requiring warning and
direction statements in the labeling of
all OTC drug products containing water-
soluble gums as active ingredients,
including psyllium. Additional
warnings and directions were added to
alert users to consume adequate fluid
and to avoid using such products if the
person had previously experienced any
difficulty in swallowing.

Despite the new required warnings
and directions and other labeling
changes initiated by the manufacturer,
FDA continued to receive reports of
choking and esophageal obstruction
associated with psyllium, particularly
the granular dosage form. In November
2000, FDA reviewed reports
(postmarketing safety review) from its
adverse event reporting system (AERS)
database and the medical literature for
the time between 1966 and 2000 (Ref.
5). FDA identified 98 reported cases of
esophageal obstruction and choking
associated with the use of psyllium
products (Ref. 6). Four deaths occurred
and 66 cases required medical
intervention and/or hospitalization. Of
these 98 cases, 78 (80 percent),
including 1 death and 59 cases that
required medical intervention and/or
hospitalization, were related to the
granular dosage form that is swallowed
unchewed while drinking liquid.
Medical intervention included
endoscopy (in 41 cases), esophageal
dilatation, surgery, nasogastric tube,
Heimlich maneuver, and polypectomy
snare. The mean age in these cases (27
cases not reporting age) was 69 years.
Possible risk factors were identified in
52 percent of the cases, although there
were 37 cases with no reported or
apparent risk factors.

FDA also identified 13 (11 percent)
cases of choking-related events (and two
cases of esophageal obstruction (2
percent)) related to a powder or wafer
psyllium product. The label of these
products stated that the powder should
be mixed with 8 oz of liquid and the
wafers should be consumed with 8 oz of
liquid. The mean age in these cases was
71 years. There were three deaths (two
from asphyxiation and one from
bronchus obstruction) and seven people
who required hospitalization. Three
cases (4 percent) of choking and/or
difficulty swallowing and four cases (5
percent) of esophageal obstruction were
related to the use of another psyllium
product available as a powder or toasted
granules. The product directions
indicated to mix the powder with liquid
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and sprinkle the granules on food. All
seven cases (mean age was 64 years)
required hospitalization.

Although these reports indicate there
were fewer deaths related to the
granular dosage form that was
swallowed unchewed while drinking
liquid (one out of four), there were
significantly more overall cases of
esophageal obstruction (78 out of 98)
and cases that required medical
intervention (59 out of 66) with this
dosage form.

In January 2001, FDA requested and
obtained updated adverse event reports
from a current major manufacturer of
psyllium laxative products in granular
dosage form for the time period between
January 1999 and January 2001 (Ref. 7).
In April 2002, FDA received an update
from this manufacturer for the time
period after January 2001 (Ref. 8). This
manufacturer’s product labeling
contained the following directions:

(1) Moisten your mouth with a drink of
water or any cool beverage, (2) Place a
teaspoonful of granules on your tongue. If
you prefer, take only a partial teaspoonful at
a time, (3) Without chewing, wash granules
down with water or any cool beverage, (4)
Repeat steps 1-3 until the recommended
dose has been swallowed. Be sure to drink
at least 8 ounces of cool liquid.

FDA'’s reviews (Refs. 9 and 10) of
these reports identified 44 additional
cases of adverse events related to
esophageal obstruction between January
1999 and May 2002. No deaths were
reported, but 13 of the reported cases
were considered serious events
requiring medical intervention (11
underwent endoscopy). The adverse
event reports suggested that most of the
people using the products followed the
directions on the label (information on
the dose taken was available in 36 out
of 44 cases). Most people (27 out of 35)
took sufficient fluid with the product,
while insufficient fluid intake may have
contributed to the esophageal
obstruction in 7 cases.

In summary, FDA has received 142
cases of adverse events regarding
esophageal obstruction and choking
associated with psyllium between 1966
and May 2002. Of these 142 cases, 59
occurred after publication of the 1993
required warning (58 FR 45194) with 45
reported to have occurred during the
last 3 years alone. Eleven of these 45
reported cases (25 percent) involved
hospitalization and/or the need for
invasive procedures.

Based on the data reviewed, and
despite the warnings it has mandated,
FDA now believes that there still exists
a significant safety problem with
esophageal obstruction associated with
psyllium laxative products in granular
dosage form, particularly products that

are swallowed dry, swallowed partially
moistened prior to drinking liquid, and
swallowed unchewed while drinking
liquid. FDA is concerned that a
consumer ingesting this granular dosage
form is less likely to drink adequate
amounts of fluid with the product than
a consumer instructed to mix the
product in 8 oz of fluid prior to
ingestion. Multiple labeling changes,
including additional warnings and
enhanced directions to take adequate
fluid, have not alleviated this problem.
Rather, the problem seems to have
worsened. During the first 10 years of
marketing, 61 cases of esophageal
obstruction were reported compared to
44 cases during the last 3 years alone.
In addition, FDA is concerned that the
incidence of serious adverse events for
these products is underreported because
reporting for products marketed under
an OTC drug monograph is not
currently mandatory.

III. FDA’s Tentative Conclusion on OTC
Psyllium Ingredients in a Granular
Dosage Form

FDA now considers OTC laxative
drug products containing psyllium
ingredients in granular dosage form as
presenting an unacceptable health risk
to consumers. These drug products
include, but are not limited to: (1) Any
granules that are swallowed dry prior to
drinking liquid, (2) any granules that are
dispersed, suspended, or partially
dissolved in liquid prior to swallowing,
(3) any granules that are chewed,
partially chewed, or unchewed, and
then washed down (or swallowed) with
liquid, and (4) any granules that are
sprinkled over food.

FDA continues to receive reports of
esophageal obstruction and choking
associated with these products despite
the warning and direction statements
required for all water soluble gums in
§201.319. Therefore, due to the
significant safety risk these products
pose, FDA is proposing to reclassify
bulk laxative psyllium ingredients in
granular dosage form from Category I
(monograph) to Category II
(nonmonograph). FDA proposes to add
these ingredients in granular dosage
form to the list of bulk laxatives in
§310.545(a)(12)(i) (21 CFR
310.545(a)(12)(i)) and to amend
proposed § 334.10 (bulk-forming
laxative active ingredients) to exclude
the granular dosage form.

Mandating warnings in an OTC drug
monograph does not require a finding
that any or all of the OTC drug products
covered by the monograph actually
caused an adverse event, and FDA does
not find so. Nor does FDA’s requirement
of warnings repudiate the prior OTC

drug regulations and monograph
rulemakings under which the affected
drug products have been lawfully
marketed. Rather, as a consumer
protection agency, FDA has determined
that warnings are necessary to ensure
that OTC drug products continue to be
safe and effective for their labeled
indications under ordinary conditions
of use as those terms are defined in the
Federal Food, Drug, and Cosmetic Act
(the act). This judgment balances the
benefits of these drug products against
their potential risks (see § 330.10(a) 21
CFR 330.10(a)). In the current situation,
FDA has determined that warnings are
not adequate to address the significant
safety risks that these products pose.

FDA'’s decision to act in this instance
need not meet the standard of proof
required to prevail in a private tort
action (Glastetter v. Novartis
Pharmaceuticals, Corp., 252 F.3d 986,
991 (8th Cir. 2001)). To mandate
warnings or take similar regulatory
action, FDA need not show, nor do we
allege, actual causation. For an
expanded discussion of case law
supporting FDA’s authority to require
such warnings, see ‘“Labeling of
Diphenhydramine-Containing Drug
Products for Over-the-Counter Human
Use, final rule” (67 FR 72555, December
6, 2002).

Accordingly, if a final rule based on
this proposal issues any drug product
containing any psyllium ingredients in
granular dosage form will be considered
nonmonograph and misbranded under
section 502 of the act (21 U.S.C. 352).
This type of drug product would also be
considered a new drug under section
201(p) of the act (21 U.S.C. 321(p)) for
which an approved application under
section 505 of the act (21 U.S.C. 355),
and set forth in part 314 of the
regulations, is required for marketing. If
a final rule is based on this proposal
issues, it would apply to any OTC drug
product containing psyllium ingredients
in granular dosage form that is initially
introduced or initially delivered for
introduction into interstate commerce
after the effective date of the final rule.
Further, any OTC drug product that was
previously initially introduced or
initially delivered for introduction into
interstate commerce could not then be
repackaged or relabeled after the
effective date of the final rule.

IV. Analysis of Impacts

FDA has examined the impacts of this
proposed rule under Executive Order
12866, the Regulatory Flexibility Act (5
U.S.C. 601-12), and the Unfunded
Mandates Reform Act of 1995 (Public
Law 104—4). Executive Order 12866
directs agencies to assess all costs and
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benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). Under the
Regulatory Flexibility Act, if a rule has
a significant economic impact on a
substantial number of small entities, an
agency must analyze regulatory options
that would minimize any significant
impact of the rule on small entities.
Section 202(a) of the Unfunded
Mandates Reform Act of 1995 requires
that agencies prepare a written
statement of anticipated costs and
benefits before proposing any rule that
may result in an expenditure in any one
year by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million (adjusted
annually for inflation).

FDA believes that this proposed rule
is consistent with the principles set out
in Executive Order 12866 and in these
two statutes. The proposed rule is not a
significant regulatory action as defined
by the Executive order and so is not
subject to review under the Executive
order. The Unfunded Mandates Reform
Act of 1995 does not require FDA to
prepare a statement of costs and benefits
for this proposed rule, because the
proposed rule is not expected to result
in any 1-year expenditures that would
exceed $100 million adjusted for
inflation. The current inflation adjusted
statutory threshold is about $110
million.

The purpose of this proposed rule is
to establish conditions under which
OTC bulk-forming laxative psyllium
ingredients in a granular dosage form
are not generally recognized as safe and
effective. FDA’s drug listing system
(DLS) identifies nine currently marketed
OTC laxative drug products containing
psyllium ingredients in granular dosage
form and FDA is aware of at least one
other product not in its DLS. One
manufacturer currently markets three
stock keeping units (SKUs) (individual
products, packages, and sizes) of the
granular dosage form that requires the
product to be swallowed dry while
drinking liquid; two manufacturers
market two SKUs each, and one
manufacturer markets one SKU. It is
likely that there may be a few additional
products that are currently not included
in FDA’s DLS. This proposed rule, when
finalized, will result in the
reformulation or removal of probably
less than a dozen products.

» Reformulation Costs

Some manufacturers may elect not to
reformulate (i.e., they may elect to

discontinue marketing of the product).
For those products that need
reformulation, the cost can be
significant. The cost to reformulate a
product will vary greatly depending on
the nature of the change in the
formulation, the product, the process,
and the size of the firm. A manufacturer
may elect to change the dosage form of
the psyllium product or to substitute
other monograph ingredients. This
would require the manufacturer to redo
the validation (product, process, new
supplier), conduct stability tests, change
master production records in order to
insure compliance with good
manufacturing practice, and, for some
dosage forms, conduct palatability tests.
(See section 501(a)(1)(B) of the act (21
U.S.C. 351(a)(1)(B) and 21 CFR parts 210
and 211.) FDA estimates the cost of
reformulation to range from $100,000 to
$500,000 per product. Therefore, if 10
products are reformulated, the midpoint
of the cost estimate implies total costs
of $3,000,000. However, FDA believes
the total costs will be much smaller
because not all manufacturers will elect
to reformulate and some may choose to
discontinue a product line if sales are
too low to justify the added cost, and/
or they also produce substitute products
that do not require reformulation.
Manufacturers may also elect to
purchase reformulated products from
another manufacturer and then be a
distributor of that product. Competitive
market forces and increased public
awareness of a potential safety hazard of
these ingredients in a granular dosage
form would most likely lead all
manufacturers to move to alternative
products over time.

* Relabeling Costs

Manufacturers of these products will
also incur costs to relabel their products
to reflect the new formulation. Estimates
of relabeling costs vary greatly and
range from $3,000 to $5,000 per SKU
depending on whether the products are
nationally branded or private label. FDA
estimates that manufacturers with more
than one affected SKU will likely
discontinue one or more SKUs. If some
SKUs are discontinued, FDA estimates
that only three to six SKUs will need to
be relabeled as a result of reformulation.
If these SKUs are relabeled, the total
one-time cost of relabeling could range
from $9,000 (three SKUs x $3,000) to
$30,000 (six SKUs x $5,000). This
relabeling cost should not be a
significant economic impact on a
substantial number or small entities.

Some manufacturers may choose to
submit an NDA deviation for their
psyllium product in accordance with
§330.11. Overall, there may be fewer

costs incurred by this process than by
submission of a full NDA.

Because these products must be
manufactured in compliance with the
pharmaceutical current good
manufacturing practices (21 CFR parts
210 and 211), all firms have the
necessary skills and personnel to
perform the tasks of reformulation,
validation, and relabeling either in-
house or by contractual arrangement.
The rule will not require any new
reporting and recordkeeping activities.
No additional professional skills are
needed.

» Regulatory Alternatives Considered

FDA considered but rejected the
following additional alternatives: (1)
Leave these products in the monograph,
and (2) an exemption from coverage for
small entities. FDA does not consider
either of these approaches acceptable
because they do not assure that
consumers will have safe OTC psyllium
laxative drug products in a granular
dosage form. FDA does not believe that
there are any significant alternatives to
the proposed rule that would adequately
provide for the safe use of these OTC
drug products.

FDA does not believe that this
proposed rule would have a significant
economic impact on a substantial
number of small entities. However, FDA
recognizes the uncertainty of its
estimates with respect to the number of
affected small entities and products, as
well as the economic impact of the rule
on those small entities. Thus, this
economic analysis, together with other
relevant sections, serves as FDA’s initial
regulatory flexibility analysis.

Finally, FDA specifically invites
public comment regarding any
substantial or significant economic
impact that this proposed rule would
have on OTC laxative drug products
containing psyllium ingredients in a
granular dosage form. Types of impact
may include, but are not limited to, the
costs associated with reformulation,
relabeling, or repackaging. Comments
regarding the impact of this rulemaking
on OTC laxative drug products
containing these ingredients should be
accompanied by appropriate
documentation. FDA is providing a
period of 90 days from the date of
publication of this proposed rule in the
Federal Register for comments on this
subject to be developed and submitted.
FDA will evaluate any comments and
supporting data that are received and
will reassess the economic impact of
this rulemaking in the preamble to the
final rule.
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V. Paperwork Reduction Act of 1995

FDA tentatively concludes that any
relabeling resulting from this proposed
rule is not subject to review by the
Office of Management and Budget
because it does not constitute a
“collection of information” under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). Rather, the
relabeling statements are in the TFM for
OTC laxative drug products (50 FR 2124
and 51 FR 35136) and are a “public
disclosure of information originally
supplied by the Federal government to
the recipient for the purpose of
disclosure to the public” (5 CFR
1320.3(c)(2)).

VI. Environmental Impact

FDA has determined under 21 CFR
25.31(a) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

VII. Federalism

FDA has analyzed this proposed rule
in accordance with the principles set
forth in Executive Order 13132. FDA
has determined that the proposed rule
does not contain policies that have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Accordingly, FDA
tentatively concludes that the proposed
rule does not contain policies that have
federalism implications as defined in
the Executive order, and, consequently,
a federalism summary impact statement
has not been prepared.

VIII. Request for Comments

Interested persons may submit to the
Division of Dockets Management (see
ADDRESSES) written or electronic
comments regarding this document.
Submit a single copy of electronic
comments or two paper copies of any
mailed comments, except that
individuals may submit one paper copy.
Comments are to be identified with the
docket number found in brackets in the
heading of this document and may be
accompanied by a supporting
memorandum or brief. Received
comments may be seen in the Division
of Dockets Management between 9 a.m.
and 4 p.m., Monday through Friday.

IX. Proposed Effective Date

FDA is proposing that any final rule
that may issue based on this proposal

become effective 180 days after its date
of publication in the Federal Register.

X. References

The following references are on
display in the Division of Dockets
Management (see ADDRESSES) under
Docket No. 78N-036L, unless otherwise
noted, and may be seen by interested
persons between 9 a.m. and 4 p.m.,
Monday through Friday.

1. Adverse Drug Reaction Reports, Ref. 7 in
OTC vol. AF, Docket No. 90N—-0200, Division
of Dockets Management.

2. Comment No. C00100.

3. Comment No. LET45.

4. Comment No. LET46.

5. Adverse Event Reports from 1966 to
2000 for Psyllium Laxative Products
(Perdiem, Metamucil, and Serutan) collected
by FDA'’s Office of Compliance, in OTC vol.
090TFMS.

6. FDA, Office of Postmarketing Drug Risk
Assessment (OPDRA) (Project ID (PID)
000607) regarding Psyllium Laxative
Products Associated with Esophageal
Obstruction and Choking, November 17,
2000, in OTC vol. 090TFMS6.

7. Adverse Event Reports from January
1999 to January 2001 for Overnight Relief
PERDIEM and Fiber Therapy PERDIEM
collected by FDA'’s Office of Compliance in
January 2001, in OTC vol. 090TFM6.

8. Adverse Event Reports from October
2000 to January 2002 for Overnight Relief
PERDIEM and Fiber Therapy PERDIEM
collected by FDA'’s Office of Compliance in
April 2002, in OTC vol. 090TFMS6.

9. FDA, Cases of Esophageal Obstruction
Associated with PERDIEM (January 1999 to
January 2001), in OTC vol. 090TFM6.

10. FDA, OPDRA Postmarketing Safety
Review (PID D020201) regarding Senokot and
Psyllium Laxative Products Associated with
Esophageal Obstruction and Choking, May
15, 2002, in OTC vol. 090TFMS.

List of Subjects
21 CFR Part 310

Administrative practice and
procedure, Drugs, Labeling, Medical
devices, Reporting and recordkeeping
requirements.

21 CFR Part 334

Labeling, Over-the-counter drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR parts 310 and 334 (as proposed
in the Federal Register of January 15,
1985 (50 FR 2124), October 1, 1986 (51
FR 35136), September 2, 1993 (58 FR
46589), March 31, 1994 (59 FR 15139),
September 2, 1997 (62 FR 46223), May
21, 1998 (63 FR 27886), and June 19,
1998 (63 FR 33592)), be amended as
follows:

PART 310—NEW DRUGS

1. The authority citation for 21 CFR
part 310 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
353, 355, 360b—360f, 360j, 361(a), 371, 374,
375, 379¢, 42 U.S.C. 216, 241, 242(a), 262,
263b-263n.

2. Section 310.545 is amended by
redesignating paragraph (a)(12)(i) as
paragraph (a)(12)(i)(A), by adding new
paragraph (a)(12)(i)(B), by revising
paragraph (d) introductory text and
paragraph (d)(1), and by adding new
paragraph (d)(38) to read as follows:

§310.545 Drug products containing active
ingredients offered over-the-counter (OTC)
for certain uses.

(@) * * *
(12)* * %

(1)(B) Bulk laxatives—Approved as of
[date of publication of final rule in the
Federal Register].

Psyllium (hemicellulose), psyllium
hydrophilic mucilloid, psyllium seed,
psyllium seed (blond), psyllium seed
husks, plantago husks, plantago seed, in
a granular dosage form including, but
not limited to any granules that are:

(1) Swallowed dry prior to drinking
liquid,

(2) Dispersed, suspended, or partially
dissolved in liquid prior to swallowing,

(3) Chewed, partially chewed, or
unchewed, and then washed down (or
swallowed) with liquid, or

(4) Sprinkled over food.

* * * * *

(d) Any OTC drug product that is not
in compliance with this section is
subject to regulatory action if initially
introduced or initially delivered for
introduction into interstate commerce
after the dates specified in paragraphs
(d)(1) through (d)(38) of this section.

(1) May 7, 1991, for products subject
to paragraphs (a)(1) through (a)(2)(i),
(a)(3)(), (a)(4)(), (a)(B)(i)(A),
(a)(6)(i1)(A), (a)(7) (except as covered by
paragraph (d)(3) of this section),
paragraphs (a)(8)(i), (a)(10)(i) through
(a)(10)(iii), (a)(12)(i)(A), (a)(12)(ii)
through (a)(12)(iv)(A), (a)(14) through
(a)(15)(i), (a)(16) through (a)(18)(i)(A),
(a)(18)(ii) (except as covered by
paragraph (d)(22) of this section),
paragraphs (a)(18)(iii), (a)(18)(iv),
(a)(18)(v)(A), and (a)(18)(vi)(A) of this
section.

(38) [Date 180 days after date of
publication of final rule in the Federal
Register], for products subject to
paragraph (a)(12)(i)(B) of this section.
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PART 334—LAXATIVE DRUG
PRODUCTS FOR OVER-THE-
COUNTER HUMAN USE

3. The authority citation for 21 CFR
part 334 continues to read as follows:

Authority: 21 U.S.C. 321, 351, 352, 353,
355, 360, 371.

§334.10 [Amended]

4. Section 334.10 Bulk-forming
laxative active ingredients as proposed
on January 15, 1985 (50 FR 2124), is
proposed to be amended by revising
paragraph (f) to read as follows:

* * * * *

(f) Psyllium ingredients, except those
listed in § 310.545(a)(12)(i)(B) of this
chapter.

Dated: July 25, 2003.

Jeffrey Shuren,

Assistant Commissioner for Policy.

[FR Doc. 03—19808 Filed 8—4—03; 8:45 am]
BILLING CODE 4160-01-S

DEPARTMENT OF JUSTICE

Bureau of Prisons

28 CFR Part 522

[BOP-1113-P]

RIN 1120-AB13

Civil Contempt of Court Commitments:

Revision to Accommodate
Commitments Under the DC Code

AGENCY: Bureau of Prisons, Justice.
ACTION: Proposed rule.

SUMMARY: In this document, the Bureau
of Prisons (Bureau) revises its rules on
Civil Contempt of Court Commitments
to include references to relevant DC
Code provisions regarding civil
contempt commitments. We make this
revision to accommodate DC Code
offenders in Bureau institutions or
Bureau contract facilities under the
National Capital Revitalization and Self-
Government Improvement Act of 1997
(DC Revitalization Act), DC Code
section 24—-101(a) and (b). We also
revise this rule to clarify existing
provisions by using simpler
organization and language. For further
simplification, we remove language
relating solely to internal agency
practices and procedures. We do not,
however, make any substantive changes
to the current rules.

DATES: Comments are due by October 6,
2003.

ADDRESSES: Rules Unit, Office of
General Counsel, Bureau of Prisons, 320
First Street, NW., Washington, DC
20534.

FOR FURTHER INFORMATION CONTACT:
Sarah Qureshi, Office of General
Counsel, Bureau of Prisons, phone (202)
307-2105.

SUPPLEMENTARY INFORMATION:

What Will This Rule Do?

Through this rule, the Bureau will
revise its regulations in 28 CFR part 522,
on Civil Contempt of Court
Commitments (civil contempt
commitments).

Why Are We Making This Rule?

We are making this rule to comply
with the DC Revitalization Act, enacted
August 5, 1997. This Act makes the
Bureau responsible for the “custody,
care, subsistence, education, treatment
and training” of “‘the felony population
sentenced pursuant to the District of
Columbia Code” (DC Code offenders).
(DC Code section 24—101 (a) and (b).)

As a result of absorbing
approximately 8000 DC Code offenders,
we revise our rules on Civil Contempt
of Court Commitments to address DC
Code offenders.

We also revise this rule to clarify
existing provisions by using simpler
organization and language. To clarify
§522.11, which is long and
unnecessarily complex, we divided it
into five separate rules with clearer
headings. For further simplification, we
remove language relating solely to
internal agency practices and
procedures. We do not, however, make
any substantive changes to the current
rules.

Where To Send Comments

You can send written comments on
this rule to the Rules Unit, Office of
General Counsel, Bureau of Prisons, 320
First Street, NW., Washington, DC
20534.

We will consider comments we
receive during the comment period
before we take final action. We will try
to consider comments we receive after
the end of the comment period. In light
of comments we receive, we may change
the rule.

We do not plan to have oral hearings
on this rule. All the comments we
receive remain on file for public
inspection at the above address.

Executive Order 12866

This regulation has been drafted and
reviewed in accordance with Executive
Order 12866, ‘Regulatory Planning and
Review”, section 1(b), Principles of
Regulation. The Director of the Bureau
of Prisons has determined that this rule
is not a “‘significant regulatory action”
under Executive Order 12866, section
3(f), and accordingly this rule has not

been reviewed by the Office of
Management and Budget.

Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Under Executive
Order 13132, this rule does not have
sufficient federalism implications for
which we would prepare a Federalism
Assessment.

Regulatory Flexibility Act

The Director of the Bureau of Prisons,
under the Regulatory Flexibility Act (5
U.S.C. 605(b)), reviewed this regulation.
By approving it, the Director certifies
that it will not have a significant
economic impact upon a substantial
number of small entities because: This
rule is about the correctional
management of offenders committed to
the custody of the Attorney General or
the Director of the Bureau of Prisons,
and its economic impact is limited to
the Bureau’s appropriated funds.

Unfunded Mandates Reform Act of
1995

This rule will not cause State, local
and tribal governments, or the private
sector, to spend $100,000,000 or more in
any one year, and it will not
significantly or uniquely affect small
governments. We do not need to take
action under the Unfunded Mandates
Reform Act of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States based companies
to compete with foreign based
companies in domestic and export
markets.

List of Subjects in 28 CFR Part 522

Prisoners.

Harley G. Lappin,
Director, Bureau of Prisons.

Under rulemaking authority vested in
the Attorney General in 5 U.S.C. 552(a)
and delegated to the Director, Bureau of
Prisons, we amend 28 CFR part 522 as
follows.
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SUBCHAPTER B—INMATE ADMISSION,
CLASSIFICATION, AND TRANSFER

PART 522—ADMISSION TO
INSTITUTION

1. Revise the authority citation for 28
CFR part 522 to read as follows:

Authority: 5 U.S.C. 301; 18 U.S.C. 3568
(Repealed November 1, 1987 as to offenses
committed on or after that date), 3585, 3621,
3622, 3624, 4001, 4042, 4081, 4082 (Repealed
in part as to conduct occurring on or after
November 1, 1987), 4161-4166, (repealed
October 12, 1984, as to offenses committed
on or after November 1, 1987), 50065024
(Repealed October 12, 1984 as to offenses
committed after that date), 5039; 28 U.S.C.
509, 510; DC Code § 24-101(b).

2. Revise the table of contents for
Subpart B, Civil Contempt of Court
Commitments, to read as follows:

Sec.

522.10 What is the purpose of this subpart?

522.11 How do inmates come into Bureau
custody for civil contempt
commitments?

522.12 What happens if a criminal sentence
imposed under either the U.S. or DC
Code exists when a civil contempt
commitment is ordered?

522.13 What happens if a civil contempt
commitment order is in effect when a
criminal sentence is imposed under the
U.S. or DC Code?

522.14 How does the Bureau treat inmates
serving civil contempt commitments?

522.15 Do inmates serving only civil
contempt commitments receive good
time credits?

3. Revise Subpart B, Civil Contempt of
Court Commitments, to read as follows:

§522.10 What is the purpose of this
subpart?

(a) This subpart describes the
procedures for Federal civil contempt of
court commitments (civil contempt
commitments) referred to the Bureau of
Prisons (Bureau). These cases are not
commitments to the custody of the
Attorney General for service of terms of
imprisonment following criminal
convictions.

(b) We cooperate with the Federal
courts to implement civil contempt
commitments by making our facilities
and resources available. When we
receive notification from the Federal
court that the reason for the civil
contempt commitment has ended or that
the inmate is to be released for any other
reason, we will terminate the inmate’s
civil contempt commitment.

§522.11 How do inmates come into
Bureau custody for civil contempt
commitments?

Inmates can come into Bureau
custody for civil contempt commitments
in two ways:

(a) The U.S. Marshals Service may
request a designation from the Bureau
for a civil contempt commitment if local
jails are not suitable due to medical,
security or other reasons; or

(b) The committing court may specify
a Bureau institution as the place of
incarceration in its contempt order. We
will designate the facility specified in
the court order unless there is a reason
for not placing the inmate in that
facility.

§522.12 What happens if a criminal
sentence imposed under either the U.S. or
DC Code exists when a civil contempt
commitment is ordered?

If a criminal sentence imposed under
the U.S. Code or DC Code exists when
a civil contempt commitment is
ordered, we delay or suspend credit
towards service of the criminal sentence
for the duration of the civil contempt
commitment, unless the committing
judge orders otherwise.

§522.13 What happens if a civil contempt
commitment order is in effect when a

criminal sentence is imposed under the U.S.

or DC Code?

(a) Except as stated in (b), if a civil
contempt commitment order is in effect
when a criminal sentence of
imprisonment is imposed under the
U.S. or DC Code, the criminal sentence
runs consecutively to the commitment
order, unless the sentencing judge
orders otherwise.

(b) For Federal criminal sentences
imposed for offenses committed before
November 1, 1987, under 18 U.S.C.
Chapter 227:1f a civil contempt
commitment order is in effect when a
criminal sentence of imprisonment is
imposed, the criminal sentence runs
concurrent with the commitment order,
unless the sentencing judge orders
otherwise.

§522.14 How does the Bureau treat
inmates serving civil contempt
commitments?

We treat inmates serving civil
contempt commitments in Bureau

institutions the same as pretrial inmates.

If an inmate is serving a civil contempt
commitment and a concurrent criminal
sentence, we treat the inmate the same

as a person serving a criminal sentence.

§522.15 Do inmates serving only civil
contempt commitments receive good time
sentence credit?

No. While serving only the civil
contempt commitment, an inmate is not
entitled to good time sentence credit.
[FR Doc. 03-19853 Filed 8—4—03; 8:45 am]
BILLING CODE 4410-05-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[CGD07-03-088]
RIN 1625-AA09

Drawbridge Operation Regulations;
Miami River, North Fork, Miami, FL

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
change the operating regulations and the
name of the Seaboard System Railroad
Bridge, across the Miami River, mile 5.3,
Miami, Florida. The proposed rule
would require the bridge to open only
after a 48-hour advance notice to the
owner. In addition, the Coast Guard is
proposing a name change, from
Seaboard System Railroad Bridge to
CSX Railroad Bridge, to reflect the
current owner of the bridge.

DATES: Comments and related material
must reach the Coast Guard on or before
October 6, 2003.

ADDRESSES: You may mail comments
and related material to Commander
(obr), Seventh Coast Guard District, 909
SE. 1st Avenue, Room 432, Miami,
Florida 33131. Comments and material
received from the public, as well as
documents indicated in this preamble as
being available in the docket, will
become part of this docket [CGD07-03—
088] and will be available for inspection
or copying at Commander (obr), Seventh
Coast Guard District, 909 SE. 1st
Avenue, Room 432, Miami, Florida
33131 between 8 a.m. and 4:30 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT: Mr.
Barry Dragon, Seventh Coast Guard
District, Bridge Branch, 909 SE. 1st
Avenue Miami, Florida 33131,
telephone number 305-415—-6743.
SUPPLEMENTARY INFORMATION:

Request for Comments

We encourage you to participate in
this rulemaking by submitting
comments and related material. If you
do so, please include your name and
address, identify the docket number for
this rulemaking [CGD07-03-088],
indicate the specific section of this
document to which each comment
applies, and give the reason for each
comment. Please submit all comments
and related material in an unbound
format, no larger than 8\1/2\ by 11
inches, suitable for copying. If you
would like to know they reached us,



46140

Federal Register/Vol. 68, No. 150/ Tuesday, August 5, 2003 /Proposed Rules

please enclose a stamped, self-addressed
postcard or envelope. We will consider
all comments and material received
during the comment period. We may
change this proposed rule in view of
them.

Public Meeting

We do not now plan to hold a public
meeting. But you may submit a request
for a meeting by writing to Bridge
Branch, Seventh Coast Guard District,
909 SE. 1st Avenue, Room 432, Miami,
Florida 33131, explaining why one
would be beneficial. If we determine
that one would aid this rulemaking, we
will hold one at a time and place
announced by a later notice in the
Federal Register.

Background and Purpose

The Seaboard System Railroad Bridge
across the Miami River, mile 5.3, is a
railroad bridge with a vertical clearance
of 6 feet at mean high water and a
horizontal clearance of 60 feet. The
current operating regulations published
in 33 CFR 117.307 require the bridge to
open on signal from 8:30 a.m. to 5:30
p.m., Monday through Friday. At all
other times, the draw must open on
signal if at least three hours notice is
given. The last time the bridge was
opened for vessel traffic, however, was
December 2, 2001, though a full time
bridge tender is on site. The proposed
rule would improve the efficiency of the
bridge system and meet the reasonable
needs of navigation by providing for
openings with a 48-hour advance notice
to the CSX System Operating
Headquarters, at (800) 232—0144, and
would still meet the reasonable needs of
navigation. In addition, the owner is
requesting that the Coast Guard change
the name of the bridge, which has been
sold, from the Seaboard System Railroad
Bridge to the CSX Railroad Bridge.

Discussion of Proposed Rule

Under the proposed rule, the bridge
would open only with a 48-hour
advance notice to the CSX System
Operating Headquarters, at (800) 232—
0144. The bridge is the last moveable
bridge on the waterway approximately
1000 yards from a salinity dam, which
marks the end of navigability on the
waterway of the Miami River. The
bridge has not opened for navigation
since December 2, 2001, and, except for
normal maintenance, experienced the
same pattern of no openings for the year
2002. Accordingly, this proposed
schedule would meet the reasonable
needs of navigation. Moreover, in order
to accurately refer to the bridge, this
proposed rule would change the name

from Seaboard System Railroad Bridge
to the CSX Railroad Bridge.

Regulatory Evaluation

This proposed rule is not a
“significant regulatory action’” under
section 3(f) of Executive Order 12866,
Regulatory Planning and Review, and
does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that Order. The Office
of Management and Budget has not
reviewed it under that Order. It is not
“significant” under the regulatory
policies and procedures of the
Department of Homeland Security
(DHS).

We expect the economic impact of
this proposed rule to be so minimal that
a full Regulatory Evaluation is
unnecessary, because the proposed rule
would provide for openings with
advanced notice.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this proposed rule would have
a significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

The Coast Guard certifies under 5
U.S.C. 605(b) that this proposed rule
would not have a significant economic
impact on a substantial number of small
entities, because the past few years of
the bridge’s history indicates that it
rarely opens. The proposed rule
provides for openings and meets the
reasonable needs of navigation.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule so that
they can better evaluate its effects on
them and participate in the rulemaking.
If this proposed rule would affect your
small business, organization, or
governmental jurisdiction and you have
questions concerning its provisions or
options for compliance, please contact

the person listed under FOR FURTHER
INFORMATION CONTACT. Small businesses
may send comments on the actions of
Federal employees who enforce or
otherwise determine compliance with
Federal regulations to the Small
Business and Agriculture Regulatory
Enforcement Ombudsman and the
Regional Small Business Regulatory
Fairness Boards. The Ombudsman
evaluates these actions annually and
rates each agency’s responsiveness to
small business. If you wish to comment
on actions by employees of the Coast
Guard, call 1-888—REG-FAIR (1-888—
734-3247).

Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. We have analyzed
this proposed rule under that Order and
determined that it does not have
implications for federalism.

Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their regulatory actions. In particular,
the Act addresses actions that may
result in the expenditure by a State,
local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 or more in any one year.
Though this proposed rule would not
result in such an expenditure, we do
discuss the effects of this rule elsewhere
in this preamble.

Taking of Private Property

This proposed rule would not effect a
taking of private property or otherwise
have taking implications under
Executive Order 12630, Governmental
Actions and Interference with
Constitutionally Protected Property
Rights.

Civil Justice Reform

This proposed rule meets applicable
standards in sections 3(a) and 3(b)(2) of
Executive Order 12988, Civil Justice
Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden.
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Protection of Children

We have analyzed this proposed rule
under Executive Order 13045,
Protection of Children from
Environmental Health Risks and Safety
Risks. This rule is not an economically
significant rule and would not create an
environmental risk to health or risk to
safety that might disproportionately
affect children.

Indian Tribal Governments

This proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.

Energy Effects

We have analyzed this proposed rule
under Executive Order 13211, Actions
Concerning Regulations that
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a ““significant
energy action” under that order, because
it is not a ““significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office
of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

Environment

We have analyzed this proposed rule
under Commandant Instruction
M16475.1D, which guides the Coast
Guard in complying with the National
Environmental Policy Act of 1969
(NEPA)(42 U.S.C. 4321-4370f), and
have concluded that there are no factors
in this case that would limit the use of
a categorical exclusion under section
2.B.2 of the Instruction. Therefore, this
rule is categorically excluded, under
figure 2—1, paragraph (32)(e), of the
Instruction, from further environmental
documentation. Under figure 2-1,
paragraph (32)(e), an “Environmental
Analysis Check List” and a “Categorical
Exclusion Determination” are not
required for this rule.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; Department of
Homeland Security Delegation No. 0170.1; 33
CFR 1.05-1(g); Section 117.255 also issued
under authority of Pub. L. 102-587, 106 Stat.
5039.

2. Section 117.307 is revised to read
as follows:

§117.307 Miami River, North Fork.

The draw of the CSX Railroad Bridge,
mile 5.3 at Miami, shall open on signal
if at least forty-eight hours notice is
given to CSX System Operating
Headquarters at (800) 232—-0144.

Dated: July 25, 2003
H.E. Johnson, Jr.,

Rear Admiral, Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 03—-19900 Filed 8—4—03; 8:45 am]
BILLING CODE 4910-15-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA206-4212b; FRL-7525-1]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Revision to Pittsburgh-
Beaver Valley Area Ozone Maintenance
Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the
Commonwealth of Pennsylvania. The
revisions consist of an amendment to
the contingency measures portion of the
maintenance plan for the Pittsburgh-
Beaver Valley ozone maintenance area.
In the Final Rules section of this
Federal Register, EPA is approving the
Commonwealth’s SIP submittal as a
direct final rule without prior proposal
because the Agency views this as a
noncontroversial submittal and
anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
adverse comments are received in
response to this action, no further
activity is contemplated. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a

second comment period. Any parties
interested in commenting on this action
should do so at this time.

DATES: Comments must be received in
writing by September 4, 2003.
ADDRESSES: Comments may be
submitted either by mail or
electronically. Written comments
should be mailed to Makeba Morris,
Chief, Air Quality Planning Branch,
Mailcode 3AP21, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. Electronic comments should be
sent either to Morris.Makeba@epa.gov or
to http://www.regulations.gov, which is
an alternative method for submitting
electronic comments to EPA. Follow the
detailed instructions of the
Supplementary Information section.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air Protection Division,
U.S. Environmental Protection Agency,
Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103; the
Air and Radiation Docket and
Information Center, U.S. Environmental
Protection Agency, 1301 Constitution
Avenue NW., Room B108, Washington,
DC 20460; and the Pennsylvania
Department of Environmental Resources
Bureau of Air Quality Control, P.O. Box
8468, 400 Market Street, Harrisburg,
Pennsylvania 17105.

FOR FURTHER INFORMATION CONTACT:
Kathleen Anderson, (215) 814—2173, or
by e-mail at
Anderson.Kathleen@epa.gov.
SUPPLEMENTARY INFORMATION: For
further information, please see the
information provided in the direct final
action, with the same title, that is
located in the “Rules and Regulations”
section of this Federal Register
publication.

You may submit comments either
electronically or by mail. To ensure
proper receipt by EPA, identify the
appropriate rulemaking identification
number PA206—4212 in the subject line
on the first page of your comment.
Please ensure that your comments are
submitted within the specified comment
period. Comments received after the
close of the comment period will be
marked “late.” EPA is not required to
consider these late comments.

1. Electronically. If you submit an
electronic comment as prescribed
below, EPA recommends that you
include your name, mailing address,
and an e-mail address or other contact
information in the body of your
comment. Also include this contact
information on the outside of any disk
or CD ROM you submit, and in any



46142

Federal Register/Vol. 68, No. 150/ Tuesday, August 5, 2003 /Proposed Rules

cover letter accompanying the disk or
CD ROM. This ensures that you can be
identified as the submitter of the
comment and allows EPA to contact you
in case EPA cannot read your comment
due to technical difficulties or needs
further information on the substance of
your comment. EPA’s policy is that EPA
will not edit your comment, and any
identifying or contact information
provided in the body of a comment will
be included as part of the comment that
is placed in the official public docket.

If EPA cannot read your comment due
to technical difficulties and cannot
contact you for clarification, EPA may
not be able to consider your comment.

i. E-mail. Comments may be sent by
electronic mail (e-mail) to
morris.makeba@epa.gov, attention
PA206—4212. EPA’s e-mail system is not
an “‘anonymous access’’ system. If you
send an e-mail comment directly
without going through Regulations.gov ,
EPA’s e-mail system automatically
captures your e-mail address. E-mail
addresses that are automatically
captured by EPA’s e-mail system are
included as part of the comment that is
placed in the official public docket.

ii. Regulations.gov. Your use of
Regulation.gov is an alternative method
of submitting electronic comments to
EPA. Go directly to http://
www.regulations.gov, then select
“Environmental Protection Agency” at
the top of the page and use the “go”
button. The list of current EPA actions
available for comment will be listed.
Please follow the online instructions for
submitting comments. The system is an
“anonymous access’’ system, which
means EPA will not know your identity,
e-mail address, or other contact
information unless you provide it in the
body of your comment.

iii. Disk or CD ROM. You may submit
comments on a disk or CD ROM that
you mail to the mailing address
identified in the ADDRESSES section of
this document. These electronic
submissions will be accepted in
WordPerfect, Word or ASCII file format.
Avoid the use of special characters and
any form of encryption.

2. By Mail. Written comments should
be addressed to the EPA Regional office
listed in the ADDRESSES section of this
document.

For public commenters, it is
important to note that EPA’s policy is
that public comments, whether
submitted electronically or in paper,
will be made available for public
viewing at the EPA Regional Office, as
EPA receives them and without change,
unless the comment contains
copyrighted material, confidential
business information (CBI), or other

information whose disclosure is
restricted by statute. When EPA
identifies a comment containing
copyrighted material, EPA will provide
a reference to that material in the
version of the comment that is placed in
the official public rulemaking file. The
entire printed comment, including the
copyrighted material, will be available
at the Regional Office for public
inspection.

Submittal of CBI Comments

Do not submit information that you
consider to be CBI electronically to EPA.
You may claim information that you
submit to EPA as CBI by marking any
part or all of that information as CBI (if
you submit CBI on disk or CD ROM,
mark the outside of the disk or CD ROM
as CBI and then identify electronically
within the disk or CD ROM the specific
information that is CBI). Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

In addition to one complete version of
the comment that includes any
information claimed as CBI, a copy of
the comment that does not contain the
information claimed as CBI must be
submitted for inclusion in the official
public regional rulemaking file. If you
submit the copy that does not contain
CBI on disk or CD ROM, mark the
outside of the disk or CD ROM clearly
that it does not contain CBI. Information
not marked as CBI will be included in
the public file and available for public
inspection without prior notice. If you
have any questions about CBI or the
procedures for claiming CBI, please
consult the person identified in the FOR
FURTHER INFORMATION CONTACT SECTION.

Considerations When Preparing
Comments to EPA

You may find the following
suggestions helpful for preparing your
comments:

1. Explain your views as clearly as
possible.

2. Describe any assumptions that you
used.

3. Provide any technical information
and/or data you used that support your
views.

4. If you estimate potential burden or
costs, explain how you arrived at your
estimate.

5. Provide specific examples to
illustrate your concerns.

6. Offer alternatives.

7. Make sure to submit your
comments by the comment period
deadline identified.

8. To ensure proper receipt by EPA,
identify the appropriate regional file/
rulemaking identification number in the

subject line on the first page of your
response. It would also be helpful if you
provided the name, date, and Federal
Register citation related to your
comments.

Dated: June 30, 2003.
Thomas C. Voltaggio,
Acting Regional Administrator, Region III.
[FR Doc. 03—19740 Filed 8—4—03; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[FRN-7539-6]
RIN 2060-AK71

Amendments to Project XL Site-
Specific Rulemaking for Georgia-
Pacific Corporation’s Facility in Big
Island, VA

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is publishing this site-
specific rule to implement a project
under the Project eXcellence and
Leadership (Project XL) program, an
EPA initiative which encourages
regulated entities to achieve better
environmental results at decreased costs
at their facilities. EPA is taking direct
final action to amend a site-specific
rulemaking for the Georgia-Pacific
Corporation facility in Big Island,
Virginia. The amendments concern
revision of a compliance date for certain
combustion sources at the facility that
are subject to a hazardous air pollutant
standard. EPA is proposing these
amendments to accommodate delay in
construction of the first commercial
scale installation of black liquor
gasification in the United States.

In the “Rules and Regulations”
section of today’s Federal Register, EPA
is issuing the amendments as a direct
final rule without prior proposal
because we view this as a
noncontroversial revision and anticipate
no adverse comment. We have
explained our reasons for the
amendments in the preamble to the
direct final rule. If EPA receives no
adverse comment, we will not take
further action on this proposal. If EPA
receives adverse comment, we will
withdraw the direct final rule and it will
not take effect. EPA will address all
public comments in a subsequent final
rule based on this proposed rule. We
will not institute a second comment
period on this action. Any parties
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interested in commenting must do so at
this time.

DATES: Comments on this rulemaking
must be received on or before
September 4, 2003. All comments
should be submitted in writing or
electronically according to the
directions below in the SUPPLEMENTARY
INFORMATION section.

Public Hearing. Commenters may
request a public hearing no later than
August 19, 2003. Commenters
requesting a public hearing should
specify the basis for their request. If EPA
determines that there is sufficient
reason to hold a public hearing, it will
be held on September 8, 2003, at 10 a.m.
Requests to present oral testimony must
be made by August 25, 2003. Persons
interested in requesting a hearing,
attending a hearing, or presenting oral
testimony at a hearing should call Mr.
David Beck at (919) 541-5421.
ADDRESSES: To make comments by mail,
send (two) 2 copies of your comments
to the Air and Radiation Docket and
Information Center, Environmental
Protection Agency, Mailcode: 6102T,
1200 Pennsylvania Ave., NW.,
Washington, DC, 20460, Attention
Docket ID No. A-2002-0072. Comments
also may be submitted electronically, or
through hand delivery/courier. Follow
the detailed instructions as provided in
I.C. of the SUPPLEMENTARY INFORMATION
section in the related direct final action
that is located in the “Rules and
Regulations” section of this Federal
Register.

If a public hearing is held, it will take
place at the Big Island Elementary
School, 1114 Schooldays Road, Big
Island, Virginia.

FOR FURTHER INFORMATION CONTACT: Mr.
David Beck, Office of Environmental
Policy Innovation (E-143-02), U.S. EPA,
Research Triangle Park, NC 27711. Mr.
Beck can be reached at (919) 541-5421
(or by e-mail at: beck.david@epa.gov).
Further information on today’s action
may also be obtained on the World
Wide Web at http://www.epa.gov/
projectxl/.

SUPPLEMENTARY INFORMATION: This
document concerns an ‘“Amendment to
Project XL Site-Specific Rulemaking for
Georgia-Pacific Corporation’s Facility in
Big Island, Virginia.” For further
information, please see the related
direct final action that is located in the
“Rules and Regulations” section of this
Federal Register publication.

Dated: July 28, 2003.
Marianne L. Horinko,
Acting Administrator.
[FR Doc. 03—19920 Filed 8—4—-03; 8:45 am]
BILLING CODE 6560-50—P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AI77

Endangered and Threatened Wildlife
and Plants; Proposed Designation of
Critical Habitat for Astragalus
magdalenae var. peirsonii (Peirson’s
milk-vetch)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), propose to
designate critical habitat pursuant to the
Endangered Species Act of 1973, as
amended (Act), for the federally
threatened Astragalus magdalenae var.
peirsonii (Peirson’s milk-vetch). We
propose to designate a total of
approximately 52,780 acres (ac) (21,359
hectares (ha)) of critical habitat in
Imperial County, California.

Critical habitat identifies specific
areas that are essential to the
conservation of a listed species, and that
may require special management
considerations or protection. If this
proposal is made final, section 7(a)(2) of
the Act requires that Federal agencies
ensure that actions they fund, authorize,
or carry out are not likely to result in the
destruction or adverse modification of
critical habitat. The regulatory effect of
the critical habitat designation does not
extend beyond those activities funded,
permitted, or carried out by Federal
agencies. State or private actions, with
no Federal involvement, are not
affected.

Section 4 of the Act requires us to
consider the economic and other
relevant impacts of specifying any area
as critical habitat. We will conduct an
analysis of the economic impacts of
designating these areas, in a manner that
is consistent with the ruling of the 10th
Circuit Court of Appeals in N.M. Cattle
Growers Ass’n v. USFWS. We hereby
solicit data and comments from the
public on all aspects of this proposal,
including data on economic and other
impacts of the designation. We may
revise this proposal prior to final
designation to incorporate or address
new information received during public
comment periods.

DATES: We will accept comments until
October 6, 2003. Public hearing requests
must be received by September 19,
2003.

ADDRESSES: If you wish to comment,
you may submit your comments and

materials concerning this proposal by
any one of several methods:

1. You may submit written comments
and information to the Field Supervisor,
Carlsbad Fish and Wildlife Office, U.S.
Fish and Wildlife Service, 6010 Hidden
Valley Road, Carlsbad, CA 92009.

2. You may hand-deliver written
comments and information to our
Carlsbad Fish and Wildlife Office, at the
above address, or fax your comments to
760-731-9618.

3. You may send your comments by
electronic mail (e-mail) to
FW1PMV@r1.fws.gov. For directions on
how to submit electronic filing of
comments, see the “Public Comments
Solicited” section.

All comments and materials received,
as well as supporting documentation
used in preparation of this proposed
rule, will be available for public
inspection, by appointment, during
normal business hours at the above
address.

FOR FURTHER INFORMATION CONTACT: ]im
Bartel, Field Supervisor, Carlsbad Fish
and Wildlife Service (telephone (760)
431-9440; facsimile (760) 431-9618).
SUPPLEMENTARY INFORMATION:

Public Com